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Idaho Power Company ("Idaho Power"), by and through its counsel, Brownstein Hyatt & 

Farber, P.C., and James C. Tucker, Senior Attorney for Idaho Power Company, respectfully 

submits to the Idaho Department of Water Resources ("IDWR") its Protest to the Idaho Ground 



Water Appropriators' ("IGWA") Initial Plan for Providing Replacement Water in this matter. In 

support of its Protest, Idaho Power states as follows: 

I. NAME, ADDRESS AND TELEPHONE NUMBER OF PROTESTANT: 

The name of the Protestant is the Idaho Power Company. The names of the 

representatives of the Idaho Power Company in this proceeding and the persons to be utilized for 

purposes of service and receipt of all official documents are: 

Idaho Power Company 
c/o James C. Tucker 
Legal Department 
P.O. Box 70 
1221 W. Idaho St. 
Boise, ID 83702 
Tel: (208) 388-21 12 
e-mail: jamestucker@idahopower.coin 

James S. Lochhead 
Adam T. DeVoe 
Brownstein Hyatt & Farber, P.C. 
41 0 17 '~  Street 
Twenty-Second Floor 
Denver, CO 80202 
Tel: (303) 223-1 100 
e-mail: jlochhead@hhf-law.com 

adevoe@bhf-1aw.com 

11. INTRODUCTION 

On April 19,2005, the Director issued an Order (the "April 1 9 ' ~  Order") in this matter 

requiring IGWA, and other entities seeking to provide replacement water or other mitigation in 

lieu of curtailment, to file a plan for providing such replacement water with the Director on or 

before April 29,2005. The Director subsequently issued an Amended Order on May 2,2005 

(the "May 2nd Order"), which modified certain terms of the April 1 9 ' ~  Order but did not change 

the obligation of IGWA or others to file a plan for providing replacement water by April 29: 

2005. In response, IGWA filed an "Initial Plan for Providing Replacement Water" (the 

"Replacement Plan") with the Director on April 29,2005. The Replacement Plan incorporates 

and relies heavily on the Ground Water Districts' Mitigation Plan for the American Falls Reach 

of the Snake River dated February 8,2005 (the "Mitigation Plan"). Idaho Power filed a Protest 



and a Motion to Dismiss the Mitigation Plan on March 21,2005. The Director has not yet acted 

on Idaho Power's Motion to Dismiss the Mitigation Plan. 

In its Motion to Dismiss the Mitigation Plan, Idaho Power states that the Mitigation Plan, 

on its face, is so deficient and devoid of information that the Director must dismiss the Petition 

as inadequate, incomplete, and not in conformance with the Conjunctive Management Rules. 

Since the Replacement Plan attempts to rely on the same vague precepts set forth in the 

Mitigation Plan, Idaho Power fully incorporates by reference the Motion to Dismiss the 

Mitigation Plan into this Protest. Accordingly, all aspects of the Replacement Plan relying on 

the Mitigation Plan must be dismissed as inadequate, incomplete, and not in conformance with 

the Conjunctive Management Rules. 

In addition, the Replacement Plan identifies sources of water that may be utilized to 

satisfy the mitigation and replacement requirements of the May 2"d Order, but fails completely to 

identify how or where these sources will be provided. Instead, the Replacement Plan states that 

full credit for reach gains attributable to past mitigation plans, voluntary curtailment resulting in 

reach gains, reach gains attributable to ongoing mitigation or curtailment in response to IDWR 

orders, and reach gains attributable to other mitigation plans which will be sought, hut have not 

yet been filed, will all be taken as a credit in the Replacement Plan and incorporated as 

replacement water. These sources of replacement water are not specifically identified, nor are 

these sources of water sufficient to prevent injury to senior water rights users and should 

therefore be denied as inadequate. Furthermore, like the Mitigation Plan, the Replacement Plan 

does not propose any accounting methods for the water proposed to be used in the plan and 

identifies no means of enforcing the plan. Accordingly, the Replacement Plan, like the 

Mitigation Plan, is inadequate and incomplete on its face, and must therefore be dismissed. 



Finally, the Director has provided inadequate opportunity for parties to analyze the 

proposed Replacement Plan and submit responses. No time has been allocated for discovery and 

the Director is apparently planning to approve or deny the Replacement Plan without a hearing. 

The procedure - or, more appropriately, the complete lack thereof - for submitting, reviewing, 

and approving or denying the Replacement Plan denies due process to all parties involved. 

Accordingly, the Director should vacate that portion of the May 2"d Order expediting submittal 

and consideration of replacement plans, require the Districts to submit mitigation plans under the 

Conjunctive Management Rules, if at all, and provide procedural due process to all parties as 

called for in Idaho Code and the Department's Rules of Procedure. Until such mitigation plans 

are filed and approved under IDWR's Conjunctive Management Rules and the Rules of 

Procedure, the Director and IDWR must curtail junior ground water rights as set forth in the May 

2nd Order to prevent harm to seniors.' 

11. GROUNDS FOR PROTEST 

A. Idaho Power Has Standing to File this Protest 

Idaho Power has standing to file this Protest because it holds water rights, contracts rights 

and entitlements to water at American Falls Reservoir. Based upon the Director's findings in the 

May 2nd Order, these rights and entitlements confer standing on Idaho Power. Since the May 2nd 

Order does not sufficiently remedy harm to these rights, Idaho Power is an aggrieved party and 

seeks to protest and dismiss IGWA's Replacement Plan. 

1. May 2"* Order on Standing 

In regards to the USBR storage rights and the standing of members of the Surface Water 

Coalition, the May 2"d Order specifically provides: 

' Idaho Power will he submitting a request for a hearing on the May 2" Order, and therefore does not concede that 
the May 2""rder is adequate to prevent injury to the water rights of seniors, including specifically the water rights 
of Idaho Power. 



According to the Letter, members of the Surface Water Coalition hold entitleinenis to 
water in storage projects owned and operated by the United States through the USBR. 
While legal title to the water in those projects is held by the United States through the 
USBR, the SRBA District Court has recognized that delivery organizations, such as the 
members of the Surface Water Coalition, have beneficial or equitable title to storage 
water described in their contracts with the USBR. Final Order on Cross-Motions for 
Summary Judgment, Consolidated Subcase 91-63 (SRBA Dist. Ct., Idaho, January 7, 
2005)(appealfiled). Therefore, the Surface Water Coalition has standing to assert rights 
to storage water in USBR reservoirs 011 the Snake River upstream of Milner Dam. 
Moreover, any concern regarding the standing of the members of the Coalition are 
resolved by the intervention of the USBR in this proceeding. 

May 2"* Order, Conclusions of Law, Paragraph 15, Page 34. 

In the Order of April 6,2005, the Director granted USBR's Petition to Intervene based on 

the fact that the USBR is the holder of "water rights directly at issue in this proceeding." The 

water rights claimed by USBR which are directly at issue in this proceeding are identified in 

Paragraphs 5 1 and 52 of the Order of February 14,2005. Those water rights include the 

following: (1) Water Right No. 01-02064, for storage of 1.8 Million Acre Feet at American Falls 

Reservoir; and (2) Water Right No. 01-04052, for storage of 115,000 AF at American Falls 

Reservoir. The USBR claims filed in the Snake River Basin Adjudication recognize power 

generation for both Water Rights Nos. 01-02064 and 01-04052. 

2. Idaho Power Company Water Rights at American Falls Reservoir 

Idaho Power has a contract right and entitlement for delivery of a portion of Water Rights 

Nos. 01-02064 and 01-04052, pursuant to a June 15, 1923, agreement with the United States. 

U.S. Contract I l r  - 733, attached as EXHIBIT A. The 1923 American Falls contract entitles 

Idaho Power to the use of 45,000 acre-feet of primary storage capacity and 255,000 acre-feet of 

secondary storage capacity in American Falls Reservoir, for delivery to Idaho Power facilities in 

the Snake River both above and below Milner. Additionally, Idaho Power has water rights that 



rely upon the contract and water entitlements held by Idaho Power in the American Falls 

Reservoir. These water rights and claims to water rights include2: 

Water Rieht #/Basis Source Priority Amount 

01-02017 - L Snake River 09/03/1908 1400 cfs Power 

01-02032 - L Snake River 03/08/1919 4600 cfs Power 

0 1 -02046 - L Snake River 1011511926 2000 cfs Power 

01-07128 - App Snake River 1012311996 7850 cfs Power 

01-10382 -B/U Snake River 07/15/1901 6000 cfs Power 

01-10383 -B/U Snake River 08/01/1901 2000 cfs Power 

01-10384-B/U Snake River 01/01/1929 136 cfs Power 

Furthermore, the USBR, by virtue of the 1923 contract, Exhibit A, holds several of Idaho 

Power's water rights in trust for use by the Company. Prior to the construction of the American 

Falls Dam and Reservoir by the USBR, Idaho Power owned and operated three power plants at 

American Falls - the West Side, Island and East Side plants and was contemplating the 

enlargement of its generation facilities at American Falls. In preparation for this enlargement, in 

1921 Idaho Power filed an application to appropriate an additional 1200 cfs for power purposes 

(Permit # 15201101-2041), along with an application for a permit to store 300,000 acrelfeet of 

water at the American Falls site (Permit # R-273101-2065). These permits, together with other of 

Idaho Power's water rights and property interests, were the subject of the 1923 contract with the 

USBR that led to the development of American Falls Dam and Reservoir. 

SRBA claims have been filed for all of these water rights. Copies of the SRBA Filings are attached as EXHIBIT 
B. At the time several of the claims were filed, Idaho Power referenced the interplay between its water rights, the 
USBR development of the American Falls Reservoir, and the contracts pertaining to that development. See: Letter to 
Karl Dreher, 10123196, attached as EXHIBIT C. [In the above chart L - license; App - applicatioill B/U -beneficial 
use claim.1 



Subsequent to the development of American Falls Reservoir by the USBR, IDWR, on 

October 1, 1970, ordered Idaho Power to show cause why permit numbers 15201101-2041 and 

R-273101-2065 should not he cancelled. Idaho Power filed an answer to the Show Cause Order 

on December 1, 1970, submitting that based upon the 1923 contract and the circumstances 

surrounding the development of the American Falls site that all of the rights of Idaho Power 

under the referenced permits had been merged into water rights granted to the USBR, and the 

USBR therefore held the referenced permits as trustee for Idaho Power. In a Memorandum 

Decision, issued April 21, 1971, IDWR Director Keith Higginson found: 

After reviewing the files of the Department and the answer of the Idaho Power Company, 
the Director finds that the rights established by the Idaho Power Company, by reason of 
Permit Nos. 01-2041 and 01-2065, have been merged with rightsgranted the United 
States ofAmerica and that by reason of contracts and agreements entered into between 
the Company and the United States ofAmerica, Bureau of Reclamation, those rights are 
held in trust for use by the Company under the water rights of the United States at 
American Falls Reservoir. 

The Director further finds that since the Company's rights to water at 
American Falls Dam and Reservoir are already covered by reason of licenses 
issued to the United States ofAmericu, under Permit Nos. R-269 and 4168 and 
contracts between the Company and the United States of America, that Permit 
Nos. 01-2041 and 01-2065 are duplicate and should be canceled. 

In the Matter of Permit Nos. 01-2041 and 01-2065 in the name of Idaho Power Company, 
Memorandum Decision, dated April 21, 1971; attached as EXHIBIT D . ~  

IDWR has not historically considered Idaho Power's rights at American Falls 

independent of USBR's claims in the Snake River Basin Adjudication. If IDWR is 

correct in this interpretation, which Idaho Power does not concede, under the 1923 

contract and IDWR's 1971 decision Idaho Power still has retained beneficial or 

equitable title to the 45,000 acre foot primary, and 255,000 acre foot secondary, 

3 Water Right No. 01-02064 was previously Permit No. R-269 

7 



storage rights at American Falls, which form the basis of this Protest and demand for 

relief. 

The Director's Orders of April 6, 2005; February 14, 2005; and May 2,2005, recognize 

that Water Rights Nos. 01-02064 and 01-04052 are directly at issue in this proceeding and confer 

standing upon parties with an interest in these rights. Idaho Power has an interest in these water 

rights, and other water rights at American Falls, and is therefore an aggrieved party with standing 

to file this petition. 

B. The IDWR Rules and Idaho Statutory Authority Do Not Recognize "Replacement 
Plans" and IGWA's Plan Should be Considered Under the Rules for Mitigation 
Plans 

IDWR's rules do not recognize or provide for "replacement plans," and nowhere in 

IDWR's rules is the term replacement plan defined. Instead, the Conjunctive Management Rules 

recognize Mitigation Plans. Mitigation Plans are defined as: 

A document submitted by the holder(s) of a junior-priority ground water right and 
approved by the Director as provided in Rule 043 that identifies actions and measures to 
prevent, or compensate, holders of senior-priority water rights for, material injury caused 
by the diversion and use of water by the holders ofjunior-priority ground water rights 
within an area having a common ground water supply. 

Conjunctive Management Rule 10.15; IDAPA 37.03.1 1.010.15. 

This definition matches precisely that which the Director has ordered IGWA and others 

to file, though the Director has improperly labeled the required filing under the May 2nd Order a 

"replacement plan" instead of a "mitigation plan" and failed to provide the substantive and 

procedural protections required under Conjunctive Management Rule 43 for mitigation plans. It 

is not clear why the Director would not simply direct the junior-priority rights holders to file a 

mitigation plan if they so desire, though it is clear from IDWR's rules that a mitigation plan 



meeting the standards set forth in Conjunctive Management Rule 43 is the only proper avenue 

for relief from the May 2nd Order requiring curtailment. 

The May 2nd Order determines that senior-priority rights will be injured in 2005 by 

junior-priority ground water pumping. May 2"d Order, Paragraph 53, Page 44. The Director 

then recognizes that the junior-priority rights holders may, in order to avoid curtailment, 

"provide replacement water to members of the surface water coalition as mitigation." Id. The 

Director provides an avenue for junior-priority rights holders to provide "replacement water or 

other mitigation in lieu of curtailment" by allowing junior priority rights holders to provide a 

plan for replacement by April 29,2005. May 2nd Order, Paragraph 9, Page 46. The Director 

then repeatedly refers to the contemplated replacement water as "mitigation" for out of priority 

depletions in the "Order" section starting on Page 45 of the May 2nd Order. May 2nd Order, 

Paragraphs 1-6, 8,9, and 11-14. 

Thus, what the Director refers to as a "plan for replacement" is in fact nothing more or 

less than a mitigation plan without the benefit of due process for senior water rights holders. In 

short, the plan for replacement contemplated in the May 2nd Order meets the precise definition of 

a mitigation plan under Conjunctive Management Rule 10.15; lDAPA 37.03.1 1.010.15. 

Because the "plan for replacement" conten~plated by the May 2"* Order is in fact a mitigation 

plan, all such plans submitted in accordance with the May 2nd Order should be considered as 

such and subjected to the substantive and procedural standards set forth in Conjunctive 

Management Rule 43; IDAPA 37.03.1 1.043. 

The Replacement Plan submitted by IGWA does not meet the standards and criteria set 

forth in Conjunctive Management Rule 43, and the Replacement Plan should be therefore be 

dismissed. Because the Director has not provided the process afforded by Conjunctive 



Management Rule 43, the Order should be amended to state that junior-priority water rights 

holders may submit plans in accordance with Conjunctive Management Rule 43, which will then 

be considered under the substantive and procedural standards set forth for mitigation plans. 

Until such plans are approved, the Director and IDWR must curtail junior-priority ground water 

pumpers to avoid injury to senior water rights holders. 

Moreover, the fabricated process in the May 2nd Order is not authorized by any Idaho law 

or procedure. To the extent that mitigation plans under the Conjunctive Management Rules 

constitute an authorized process (which Idaho Power does not concede), that process is grounded 

in the statutory authorization for changes of water rights contained in I.C. 5 42-222, which sets 

forth standards for approval and a process for protests to the proposed change. The "process" set 

forth in the May 2"* Order for the filing and approval of a "replacement plan" is simply made up 

out of thin air, and has no legal statutory basis or authority. The Director, in the May 2nd Order, 

created an ultra vires process, which on its face denies any other water right holder of due 

process, and which flies in the face of the substance and procedure set forth in Rule 43 and I.C. 5 

42-222. 

C. Idaho Power Incorporates by Reference, and Restates its March 21,2005, Motion to 
Dismiss the Mitigation Plan 

Idaho Power incorporates by reference its Motion to Dismiss the Mitigation Plan filed 

March 21,2005, to all aspects of the Replacement Plan relying on the Mitigation Plan. Because 

aspects of the Replacement Plan rely heavily on the proposals set forth in the Mitigation Plan, 

the Director cannot approve the Replacement Plan without first ruling on Idaho Power's Motion 

to Dismiss the Mitigation Plan. Accordingly, Idaho Power again requests that the Director 

dismiss the Mitigation Plan and all aspects of the Replacement Plan which rely on the Mitigation 

Plan. 



Furthermore, Idaho Power incorporates and makes the same objections to the 

Replacement Plan as set forth in the March 21,2005, Motion to Dismiss the Mitigation Plan and 

the April 11,2005, Reply to IGWA's Response to the Motion to Dismiss the Mitigation Plan. As 

stated above, the Replacement Plan must conform to the standards set forth in Conjunctive 

Management Rule 43. Since the Replacement Plan wholly fails to meet the standards set forth in 

Conjunctive Management Rule 43, the Replacement Plan must be dismissed 

1. The Replacement Plan Does Not Meet the Minimum Requirements Established 
by Conjunctive Management Rule 43. 

The proponent of a mitigation plan must meet three substantive requirements. First, the 

proponent must identify the water rights for which benefit the mitigation plan is proposed. 

Second, the proponent must provide a description of the plan setting forth the water supplies 

proposed to be used for mitigation and any circumstances or limitations on the availability of 

such supplies. Third, the proponent must provide such information as will allow the Director to 

evaluate the factors set forth in Rule 43 of the Conjunctive Management Rules. IDAPA 

37.03.1 1.043.01. As described below, IGWA's Replacement Plan meets none of these 

requirements, and therefore must be dismissed. 

a. The proposed Replacement Plan fails to set forth the requisite detailed information 
for water supplies proposed to be used for mitigation, and is therefore speculative. 

Rule 43.03.11 requires that the Director assess the reliability of the source of replacement 

water over the term in which it is proposed to be used. The proposed Mitigation Plan lists some 

potential water supplies, but provides no basis for the Director to assess the reliability of 

replacement supplies. Proposed replacement water must be available to senior water rights in 

quantities, at times, and at locations sufficient to replace all out-of-priority depletions under 

junior water rights. Rule 43.03.b. and c. If the replacement water is from storage, the state and 

other water users must know from where such water will be delivered. transit losses associated 



with such delivery, and the timing and availability of such water. If the replacement water is 

from leases, purchases or curtailment of irrigation, the state and other water users must know the 

historic consumptive use of such water, the priority of the water right, the timing and availability 

of the historic consumptive use, and the provisions for dry-up and administration of consumptive 

use credits. 

This information is similar to that required for any transfer of water rights under the 

IDWR's Transfer Processing Policies and Procedures. Rule 43.03.i. requires the Director to 

assess whether a proposed mitigation plan proposes enlargement of the rate of diversion, 

seasonal quantity or time of diversion under any water right being proposed for use in the plan. 

It is impossible for the state and other water users to assess the viability of the Replacement Plan 

unless the replacement water is available to the Districts and is specifically identifiable. 

None of this necessary information is provided in the Districts' proposed Mitigation Plan. 

Instead, IGWA attempts to obtain credit for past actions and existing plans, while failing to 

identify how new water will be provided to prevent injury to senior water rights. As a result, the 

Replacement Plan is vague and speculative. It fails to meet the requirements of the Rule, and 

must be dismissed. 

b. The proposed Replacement Plan fails to demonstrate compliance with the criteriu set 
forth in Rule 43, and therefore must be dismissed us deficient on its face. 

Rule 43.01.d requires that a mitigation plan must provide information sufficient to allow 

the Director to evaluate the factors set forth in subsection 43.03. The proposed Replacement 

Plan does not set forth such information, and therefore must be dismissed as deficient on its face. 

Among the deficiencies in the Plan are the following: 



1. The delivery, storage and use of water pursuant to the Replacement Plan is not 
in compliance with Idaho law. 

Rule 43.03.a. requires that delivery, storage and use of water pursuant to a proposed plan 

must be in compliance with Idaho law. The Replacement Plan does not identify how the water to 

be used in the Replacement plan will be delivered or stored. It is therefore impossible to 

determine how the Replacement Plan will operate in compliance with Idaho law. 

A mitigation plan is in fact a change of water rights. Proposed replacement water will be 

taken from its original purpose and use, and will instead be delivered to senior water rights to 

replace out-of-priority depletions under junior water rights. This is a different purpose and place 

of use than the authorized or present use. Therefore, in order to properly evaluate a proposed 

mitigation plan, the petitioner must meet the substantive requirements of Idaho law with regard 

to changes of water rights. 

Under Idaho law, a change of water rights can be accomplished only when no water 

rights are injured, the change does not constitute an enlargement in use of the original right, and 

the change is consistent with the conservation of water resources in the State of Idaho and is in 

the local public interest. I.C. § 42-222. In assessing changes of water rights, the IDWR also 

evaluates the validity of the right being changed and assures that the petitioner owns the right or 

otherwise has authority to apply for the transfer. Administrative Memorandum, Transfer 

Processing No. 24, Re: Transfer Processing Policies and Procedures, October 30,2002 at 1. 

The Districts do not identify how and where the water identified in the Replacement Plan 

will be delivered and stored. As a result, the Director cannot evaluate whether any changes 

required for the use of replacemei~t water will result in injury to other water rights. Therefore, 

the Replacement Plan is deficient on its face. 



Additionally, it is impossible to determine the legality of the Replacement Plan. The 

Director of the IDWR has a "clear legal duty" to distribute water in accordance with priority 

under the prior appropriation doctrine. I.C. 5 42-602; m, 871 P.2d at 812. A mitigation 

plan must provide a reasonably identifiable basis upon which the Director can undertake his 

duties. This means that the plan must be enforceable and administrable by the Director. The 

state must also be able to track the amount, timing, location and quality of replacement water to 

affected seniors. The state must be able to enforce the plan by curtailing any junior water rights 

if adequate replacement water is not delivered to senior water rights in quantity, quality, time and 

location sufficient to replace all out-of-priority depletions. 

The Districts' proposed Replacement Plan is not administrable or enforceable, because it 

provides the Director no basis upon which to undertake his duties. As a result, the Plan must be 

dismissed because it does not demonstrate that it can be operated in accordance with Idaho law. 

2. The proposed Re~lacement Plan does not contain any real means of 
enforcement. 

Rule 43.03.k. provides that the adequacy of a plan must be based on whether it provides 

for monitoring and adjustment as necessary to protect senior-priority water rights from material 

injury. This means two things. First, a plan must have adequate accounting of diversions and 

depletions under the junior water rights benefited by the plan and of the delivery of replacement 

water to senior rights. Second, a plan must be enforceable, that is, the junior rights must be 

subject to curtailment if the required replacement water is not provided to senior rights in the 

amount, quality, timing and location required to prevent material injury. 

IGWA's Replacement Plan offers neither of these attributes. Although the Plan makes a 

vague reference to accountiilg after the 2005 irrigation season, it offers no specifics as to how 

junior well diversions and replacement water deliveries will be accounted. (Replacement Plan at 



Page 7.) Moreover, the Replacement Plan does not reference any enforcemei~t. It is based on 

credits for past action, a vague and confusing Mitigation Plan, and promises of plans to be filed 

in the future. As such, the Replacement Plan should be dismissed as wholly inadequate to meet 

the substantive requirements of the Conjunctive Management Rules. In addition, and because of 

the extremely limited time to file this Protest before the Director expressed his intent to act on 

the Replacement Plan, Idaho Power reserves the right to make additional substantive and 

technical comments on the Replacement Plan in the future, whether in writing or at a hearing 

under IDWR Rules of Procedure. 

C .  If the Director Decides Not to Dismiss the Replacement Plan as Deficient, Idaho 
Power Moves in the Alternative for the Director to Vacate the Proposed Schedule of 
Approval, and Require Adherence to the Rules of Procedure. 

With less than two weeks notice, the Director required IGWA and others to file a "plan 

for replacement." The Director then stated that he would rule on these plans within 5 working 

days, without providing any opportunity for objections or protests, and with no intent to hold a 

hearing on the matter. This expedited procedure has foreclosed any reasonable possibility for 

Idaho Power and others protesting the Replacement Plan to review the plan, gather evidence, 

assess the potential impacts of the Replacement Plan on Idaho Power and others, and prepare 

written comments and requests for hearings to the Director. There is no apparent basis in the 

IDWR Rules of Procedure for the contemplated action. Accordingly, this expedited schedule 

will not afford Idaho Power or other senior water users potentially impacted by the Replacement 

Plan a meaningful opportunity to defend their interests. Idaho Power, therefore, respectfully 

requests that if the Director denies this Protest and does not dismiss the Replacement Plan, that 

the Director instead vacate the expedited schedule and require that IGWA and others seeking to 

file plans complying with the substantive and procedural rules governing mitigation plans under 



Conjunctive Management Rule 43 and IDWR Rules of Procedure. As set forth below, adherence 

to these minimal procedural rules is critical under the circumstailces to ensure that Idaho Power 

and other senior water users are not deprived of their water rights without due process of law. 

An administrative agency, such as IDWR, is bound not only by its own rules and 

regulations governing administrative actions, but also is bound to ensure that its proceedings 

meet federal and state due process requirements. See Withrow v. Larkin, 42 U.S. 35, 45 (1975); 

McClelland v. Andrus, 606 F.2d 1278, 1286 (D.C. Cir. 1979). The Fourteenth Amendment of 

the United States Constitution and Article 1, Section 13 of the Idaho Constitution prohibit the 

deprivation of life, liberty or property without due process of law. It is undisputed that 

individual water rights, such at those at issue here, are protected property rights under the laws of 

the State of Idaho and, as such, must be afforded the protection of due process before they may 

be taken or impaired by government action. Nettleton v. Higrinson, 558 P.2d 1048 (Idaho 

1977). 

"Procedural due process is the aspect of due process relating to the minimal requirements 

of notice and hearing if the deprivation of a life, liberty or property interest may occur." 

Bradberry v. Idaho Judicial Council, 28 P.3d 1006, 1015 (Idaho 2001). Procedural due process 

requires that the government provide a party with "an opportunity to be heard at a meanin&ul 

time and in a meaningfiul munner." Id. (Emphasis added). See also Paul v. Board of 

Professional Discipline of the Idaho State Board of Medicine, 11 P.3d 34, 39 (Idaho 2000). 

What constitutes a "meaningful time" and a "meaningful manner" depends on the specific 

circumstances presented in each case. "Due process, . . ., is not a concept to be applied rigidly in 

every matter. It is a flexible concept calling for procedural protections as are warranted by the 

particular situation." Bradbuw, 28 P.3d at 1015. 



The Supreme Court has identified three factors for courts to consider in determining the 

"dictates of due process" in any given case: (1) the interests at stake, (2) the risk of erroneous 

deprivation of such interests through the procedures used, and the value of additional procedural 

safeguards, and (3) the fiscal and administrative burden that the additional procedural 

requirements would entail. See Mathews v. Eldridge, 424 U.S. 319, 335 (1976). In determining 

what procedural due process requires, Idaho courts have recognized that one fundamental 

element of procedural due process is the right to present and rebut evidence in defense of 

protected property interests. Idaho Historic Preservation Council, Inc. v. City Council of City of 

Boise, 8 P.3d 646, 649 (Idaho 2000); Chambers v. Kootenai County Board of Comm'rs, 867 

P.2d 989,992 (Idaho 1994); Gay v. County Comm'rs of Bonneville County, 651 P.2d 560, 562- 

63 (Idaho Ct. App. 1982). Other state and federal courts have further held that the right to 

conduct discovery, although not constitutionally mandated in all administrative cases, is required 

if necessary to ensure that the party seeking discovery is afforded procedural due process. See 

Mister Discount Stockbrokers. Inc. v. Securities and Exchange Commission, 768 F.2d 875, 878 

(7th Cir. 1985) (because the due process clause ensures that an administrative proceeding will be 

conducted fairly, discovery must be granted if in the particular situation a refusal to do so would 

so prejudice a part as to deny him due process); Mohilef v. Janovici, 58 Cal. Rptr.2d 721,743 

(Cal. Ct. App. 1997) (same). 

Applying the three factors to the specific circumstances of this case, it is clear that the 

Director must comply with the procedural protections afforded by the IDWR Conjunctive 

Management Rules and the Rules of Procedure because a refusal to do so would so prejudice 

Idaho Power as to deny it due process. First, the interests at stake in this action are substantial 



The Replacement Plan, if accepted, could cause significant and irreversible injury to the surface 

water rights of not only Idaho Power, but also hundreds of other senior water users. 

Second, given the complexity of the issues presented by the Replacement Plan, there is a 

high risk that a ruling by the Director without the benefit of proper procedural protections for 

Idaho Power and other senior water rights holders would erroneously deprive Idaho Power and 

other surface water users of their senior water rights. The sheer scope of the Replacement Plan is 

enormous, as it covers a wide geographic area and involves hundreds of groundwater users 

withdrawing vast amounts of groundwater from the ESPA. Furthermore, the Replacement Plan 

raises highly technical and complex water management issues. The Replacement Plan provides 

very little substantive detail to support its claims, making it impossible for anyone to analyze the 

validity of the Replacement Plan on its face. For these same reasons, the Director cannot fully 

and accurately evaluate the potential impacts of the Replacement Plan on senior water interests 

without first affording those interests an opportunity to gather evidence, review the plan, submit 

comments and potentially request a hearing on the matter. 

Finally, providing the parties these minimal procedural protections will not impose a 

fiscal or administrative burden on the Director. Although procedural due process will delay 

approval of the Replacement Plan, any fiscal burden will be home by the parties, not the agency. 

In light of the interests at stake and the highly technical issues presented, due process mandates 

that the Director vacate the expedited process. 

In summary, should the Director determine not to dismiss the Replacement Plan as 

deficient, the specific circumstances in this action require the Director to vacate the provisions of 

the May 2"* Order expediting filing and consideration of the Replacement Plan and provide the 

parties with procedural protections of the IDWR Conjunctive Management Rules and the Rules 



of Procedure. A contrary decision by the Director would arbitrarily and capriciously violate the 

procedural due process requirements of the state and federal constitutions. 

D. The Director Must Curtail Junior Ground Water Rights in Accordance with the 
May 2"* Order Pending Approval of any Mitigation Plan. 

The May 2"* Order finds that specified junior ground water rights must be curtailed in 

order to avoid injury to senior water rights. While it is entirely proper for IGWA or any other 

ground water interest to file a mitigation plan for consideration pursuant to established rules of 

the IDWR, junior ground water rights must be curtailed pending the approval of such a plan. 

Failure to properly administer junior ground water rights that have already been found to have 

caused injury will deprive senior water rights holders, including Idaho Power, of the lawful 

exercise of their property rights. Therefore, failure of the Director to order the curtailment of 

junior water rights as set forth in the May 2nd Order will result in a violation of law and a taking 

of the lawful property of others. Idaho Power reserves the right to assert further claims against 

the State of Idaho in the event the Director fails to carry out his duties under the law. 

111. REQUEST FOR RELIEF 

Based on the foregoing, Idaho Power Company respectfully requests that the Director 

take the following action with respect to the District's proposed mitigation plan: 

1. Dismiss the Replacement Plan as incomplete under Conjunctive Management 
Rule 43; 

2. In the alternative, vacate the expedited process for consideration of the 

Replacement Plan. 

3. Curtail junior ground water pumpers until mitigation plans meeting all aspects 

and requirements of Conjunctive Management Rule 43 have been approved. 
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9 2, 2ursuance of  t h e  Act  of  Cong-ess of June 1 7 ,  1902, (32 S t a t . ,  

1 3. Z 8 8 )  and a c t s  amendatory t h e r e o f  o r  suyglementary t h e r e t o .  
1 

t 4. between TiiE -3ITI'l'ED STATES OF A:BRICA, h e r e i n a f t e r  s t y l e d  t h e  

I 
5. United S t a t e s ,  a c t i n g  f o r  t h i s  purpose  by HL- 

I 
1 6.  S e c r e t a r y  o f t h e  I n t e r i o r ,  a n d t h e  IDAEOPG~EXCO!PAiJY, a 
1 

1 7.  c o r p o r a t i o n  o r ~ e n i z e d  under t h e  laws of t h e  S t a t e  of  iiaine 

E .  and a d t h o r i z e d  to d o  kaoineao i n  the Stata nf Idaho. and 

9. having i t s  p r i n c i p a l  p l a c e  of bus inesa  at  Boise ,  Idaho. 

! 10. h e r e i n a f t e r  s t y l e d  t h e  c o n p a w ,  i t s  s u c c e s s o r s  and 

I 
I 11. a s s i g n s .  

1 2. W o o e  and P l s n s  of Uni ted  S t a t e s .  3 
k*3 ; u 12. 'VIlGP&iS, t n e  Uni ted  St;tes c o n t e n p l a t e s  the  c o p  

624 
i 13. s t r u c t i o n  o f  a l n r g e  r e s e r v o i r  e.t American P a l l s .  Idaho,  t o  

9 14. s t o r e  t h e  flood w a t e r  and w i n t e r  f low of Snalce R i v e r  and 

15. &e t h e  sgme a v a i l a b l e  f o r  t h e  r ec lamat ion  of l a r g e  a r e a s  

16. of p u b l i c  lanris of t h e  U n i t e d  S t a t e s  i n c l u d i n g  t h e  North 

17 .  Side  ping D i v i s i n n  of t h e  Minidoka P r o j e c t  and o t h e r  pur- 

18. t i o n s  o f  the Sr&e R i v e r  Va l l ey ,  and t o  supylement t h e  w a t e r  

13. supply of v a r i o u s  p r o j e c t s  i n  t h e  Snake River  Va l l ey  now 

20. hav ing  an  isiu3.wisquata o r  insufficient w e t a r  suppl'l d u r i n g  

21. p e r t  g f  t he  I r r i g a t i o n  season. And 
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3. Company Tublic Service Sorporation. 
~~ 

izg 
22. '::SXEAS, t h e  - company i s  n m l i c  serv ice  c o q o r -  

i 3 a t ion  f u r n i s h i q  e l e c t r i c i t y  tCroughout t he  Southern p o r  

24. thon or' t!ls S t a t e  of  Idaho f o r  l i g h t ,  heat ,  and povler and 

25. i r r i g a t i o n  purposes. And 

4 .  Interference with Rights of Conpaw. 

26.  YII=XkS, sa id  e l c c L r l c i t y  i s ,  t o  a h r g c  extent, sen- 

27. e n t e d  b:f t h e  conpara i n  lydro-e lec t r ic  pL2lts  owned by it 

28 .  and located. on t h e  Snake S ive r  at  American F a l l s  and various 

29. poin ts  below and t h e  water wbich i t  n s i s  and c l a i n s  fo r  use 

2 0 .  at American 7a13.3 i s  0.- i<ould. he a l s o  used, t o  n l a rge  e?tent,  

3i. i n  i t s  p l an t s  loca ted  and t o  be loco.tecl. at po in t s  below on 

@. xi;;<: 52. t he  strcz.1, so t:mt tb.e storin,:: 5y t h e  ljnited S ta t e s  of win- 
/ 

* 
X5, t e r  fiori at . 4~? r i can  F e l l s  will i n t e r f e r e  w i t h  c e r t a in  power 

5 6 ,  en6 ot:rcr i.i&Ls of coa,pap;. at . b e r i c m  F a l l s  n d  p o i n t *  be- 

35. l O W  OJlG 

5 .  Gse of Propri-tg Owned by Csu~any .  

. .. - -- 
3 6 .  -I.~A-..AS, a. por t ion  of se.id pro-,osed Amsricar. T a l l ~  dan 

,z, ,7. h ~ d  r e s c r w i r  'liill be loczted o:i lan6 ownled by the conpaw 

-,- as.  allif t h c  co r s t iuc t ion  and operat ion of tile s a l e  w i l l  a l s u  u&r 

3 9 .  secessaq' t he  des t ruc t ion  of o r  i n t e r f e r e  wi th  ce r t a in  ger-er- 

40. a t i x  s t e t i o n s  antl other  pro;>erty of t h e  company: and 

6 .  C o ~ y ~ l s  F r i o r  F i l ing9  at h a r i c e n  Fal l s .  

41. i E Z Z 4 S  t:le c c n p n g  has at Auerican F a l l s  water f i l i n z s  /' 

43. p r i o r  t o  t h e  American F a i l s  f i l i n g s  of t h e  Unitcd Sta t e s  

4% 43. su f f i c i en t  t o  embrace the  e n t i r e  amount of water  reserved 

2  
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;.:! +~--to--tiieeapw+~dor?,& cont rac t  . - 
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7. Xeed o f  United statss f o r  ?ewer. .. . 

45. & S the  said prncosed Dorth Siae -pi% - 
i 
! 45. Oivis iox  of t he  :;inidolka Project  of t h e  Enited Stater,  is a 
I 

4:. p m p i r ~  p r l j e c t  and tize United S ta t e s  w i l l  require i n  Con- 

4 C .  nection with t h e  saic'. z ro jec t  a la rge  paver >-t Tor the  

49. d e v e l o p a e ~ t  of a Lr ;e  tmo'at of e l e c t r i c  ;;over :or pump- 

50. iix water ucon t h e  lnnEs of the  sa id  ~ r o j e c t .  

8.  i;utual Covenants. 

51. , - 3 ,  i s :  ~ h t  fo r  as& i n  con- 

52 .  s i d e r z t i o r  of the coirenarts a:%& w r e a e n t s  of t:le pr -  

53 .  t i e s  hera in ,  upon Cie condit ions ?:erein naced, t h e  p r -  

54. t i e s  covmant Landagree: 

9.  Property t o  be Co?:veyed t o  Lxitea S ta t e s .  

55.  The Comp&v hereby zgrrea ,  upon t h e  t e r n s  an2 tiondi- 

5 .  t i o n s  he re ina f t e r  s t i pu la t ed ,  t o  s e l l  and by good and 

57 .  s u i f i c i e n t  deed cor.vey t o  t h e  United Sta teo  of Anerica, 

5 ~ .  rrrt: of tar l ieas  an<. of l i e n 3  o r  incvriorr i~ces created. 

59. r.rznteC o2 i ~ p o s e i  b; i t s e l f  or. i t s  2u.blic r?.tiliW ?re&- 

50. esescors ,  a l l  i t s  r i g h t ,  t i t l e  and iu t e re sk  i n  and t o  t h e  

61. followini; Lescr ibe i  r e a l  e s t a t e ,  s i t u a t e d  i n  t h e  c o ~ t i ~ s  

G2.  of Fower a d  B i r , ; ; ~ ,  S t a t  a of I i z ~ o ,  t o-wit : (A) Tine prop- 

53. e r t r  desc r i ' ~e2  :a t:le l i n t  of :.a:>< i .escript ions here to  

&?. attac!.led a s  "-'.libit and m d e  a p a r t  of t h i o  contract :  

6 5 .  a d  zw other  r e a l  propertjr owned by tLe  c o m p w ,  i f  

6 .  S ~ J G : ~  t?rarp. be, vadcr the p r ~ p ~ a e a  d m  OF ~ ~ s e r v o i r  t o  be 
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zsfi .67-c~~nsil- i~cLed~&-tl1e m i t e 6  S t a t e s  i n  connection with the .. . .- 
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q Ea. -L,xeric= Falls Seservoir  -. . pro2ect;  t he  said proposed b 

I 
69. t o  be located a d  constructed upstrean f rm tine cOQpanyrs 

!. 
! 70. fse.,ican Fe.11~ Sem s.n cow coor.structed an4 north of t h e  
I 
! 
I 71. r igh t  of r:ay of tile Oregon Short Line a i l r o a d  S012.p~:'' s 

72. bridge propei-tp a s  now 1oca:ed a t  Americar. Fa l l s :  t h e  ti- ' 

73. t l e  t o  ks conVel;ed t o  t he  .m.iteB Sta tes  :n all ca.sru t o  be 

7.1. a s  f u l l  and cozplete as t i t l e  as the coqenj .  Ps.es, ProvldeC. 

"- 
(3. hswevei-, that t o  the  extent he re ine f t e r  expressly provided 

7 6 .  and. t o  n o  grentcr  extent  than hereLnafter express17 

7 7 .  ~ r o ~ i . l e t ,  all sxbject  t o  a l l  the  t e r n s ,  co:lditions a:ld 

7 8 .  provisicxs 1 iure i~a : f t  e r  s e t  o u t ,  '.ha C6ipw.j. shall ha-re and 

79. therr: i s  'escr7eG. t o  t,he Con?o11:-, th.6 r igh t  t o  s t o r e  t h e  

80. aa tez  w!?ich i t  i s  t o  rece ive  from the Froposed XDericm F a l l s  

81. ?e-;er-roir, u:)on t:mt pa r t  of t h e  pmperty and r i j l l i s  describ-  

82. cd i n  ?ar;,:rz.ph 9 ,  locate& wi th in  t h e  r e se rvo i r ,  and =reed 

83. t o  bu son.ic,zd. by t h e  Ccmpny t o  the LV~ited S ta t e s  i n so fa r  

G1. e.e ouch rcscr.iation t o  tho Cnmpilny doco not  conilict wit.!> RST 

5 .  of t h e  ri,;1?ts horein?fter  grp.stce or  ,ngreed t o  be a l l ~ e d  t o  

CG. t he  United Sti1te.j o r  nrj. of t h e  l i n i t a t i o n s  o r  r e s t r i c t i o n s  

8 .  hereinafter ,n&zced t o  b e  plzced upon t h e  r i g h t s  Of t h e  CompW?. 

89. ( b )  Thi? tv10 rower p l a n t s  at PmericRn F ~ l l e  1ccOtrn 6 s  

8s. t he  I s land  Fov2- y l an t  and t h e  ':;est Side p l a n t ,  G c e p t  as t o  

90. t he  water ri;htn oblle;.:iine ~ r c v i a e d  f o r  i n  t h i s  cont rac t  to- 

91. ge ther  with t h e  f c l l o i r i q  descri'oea tracts of land on wfrich 

'32. =air? ~ 1 s ; r t s  a r c  locatod, t o - w i t :  
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T:L WLIWTV+.= . . -a a - " l rnd  s i t u a t e d  i n  . 

9:. Lot 5 5ec. 31, 7 .  7 5. ,  R. 31 E.,  9. K., Le&;nnb.g a t  a 

95. p"i.nt on the ;om-water l i x e ,  on t h e  West b d  of Snake 

95. ilivcr 7ii1e-e the  contlnuz.tion (in a s t r a i g h t  l i n e )  of 

97. t!~e i,'orth :3tiu~~>s.::r 1lr.e of l o t  f i v e  of sect ior .  tk i r ty-one  

92. Tocnshii; s w e x  soilt:? of Pange tkirty-one e a s t  of 30ise  

c.9. '_ ;e r id im,  ?in;lld i:'!tersect t he  s a l e  1057-1~2ter l i!?r an t h e  

1C;O. i:est bank 31 :jnr!re riiver; t i ~ e z c e  v : ~ t  along s a i d  north 

101. boi?-,dey l i n e  of f z id  l o t  f ive  Tor a j,l5tance of 211.5 f e e t  

102. t o  a  zta!re on t h ~  socth b3rn.'ary l i n e  of t!le r.i$.t of \?ay 

103. cf t l e  Orecon Sb.;rt Li?.e ?~il : .ojd;  thznce -westerly along 

1 ,  Ynne soc th  'oou~dsr ;  l i n e  of s a id  r i g h t  of %y, f o r  a  d is tance  

fi 105. of 270 f z e t  t o  a s t ake ;  t%ene S o ? ~ t n  ~ 3 "  l4' E?.st fo r  a 
.4 

l cb .  Aistance of C f - ~ t ;  thence dlle Tast  t o  tile i n t e r s e c t i o n  

107. of ole lovr-,.:ste;. x i cc  r e s t  bank of  hnllre ;liver; 

19;. thence a l o n ~  the Lon-:~~zter l i n e  on t h e  sa id  x e s t  bank of 

109. saici Sna!re l i v e r ,  1ollo-iir.s t h e  !xeaildering the reo f ,  t o  t h e  

110. poi-,t. o f  beginnin:, coni,kinifiz ebcut tyro Zcres, r.:ore O r  l e s s  

111. :z:.-l.~r,.in~ t a  t::e <omi;an7 fro= s a i 6  prnpertli i n  s a id  l o t  f i v e ,  , 
112. r i p h t s  of ,:.;XJ and c3sp.:nents f o r  occupiiicy and uoc b:, the  

1::. CG;? .~~ . :J  f o r  t he  purpose o f  e rzc t ing ,  c ~ e r a t i n g  and na i f i ta iz ing  

1 l L .  elcc+,?ic trcra.;isc!.on l i n e s ,  and s t r u c t u r e s  znd eouipnent 

2:. spcutcn:>.nt t he re to  f o r  s~bs t ; i t . ion ,  s ec t iona l i z ing  and sirltch- 

1 .  irrg p -~ rposes ,  said. r i l % t s  of V P . ~  aid eascnents ,  including 
I 

117. t h e  r imht of  i z ~ m s s  and egress  over t!ie propert:! of t h e  

@ 1 1 C .  United S t a t e s ,  50 b e  l oca t ed  is mutmlly agreeable t o  the 

5 



. .... 
1 ~~~ - ~ A i 9 ~  U s i t  t e s  an4 tile iorrpany, \:... & 17.6. Also tke- foi1o;rilnq 2escribed piece o r  p ~ r c n l  of 

-q 
! 121.. :and s i t u2 ted  i n  Lot 12 of Cec.tion Th!.rtjj (30 )  Tom- 
I 

! LX?. sh ip  Sf:-",en (7) South, :?.anze Thirty-one (31) Lsst. of t h e  
I 

1 123. Dciso :lerP,riiar., com-,!sncin.: a t  a po in t  on t,he west bank 

a. of Lke Sna!<e River i:bere fhe e a s t e r l y  boundarj l i n e  of the 

. rl:l?~t u r  <cay of iiic Orz[.ci~ Short  Line i b i l r o a d  Company 

126. i n t e r s e c t s  t h e  s,zid bsn:; of Snake :lL'_ver; thence running 

L27. along the bank of s c id  h a k e  River i n  a souther ly  rl5.rection 

12?. fo r  a dis tance  of ei:ht:r feet; '  thence i n  a s t r s i ~ h t  l i n e  i n  

i 2-29. 2 5restirl.g 5ir.cction t o  the in t e r sec t ion  of the e a s t  bound- 

i 1:O. a r j  Line of :-id railroac: co:apanyts r l p h t  US way one hun-lrcd 
.. ...., t 
y$k? ,qp, 1;1. and si?venty-fivc f e e t ;  2r:d tiisrice along the e a s t e r l y  bound- 
')+:::; .::.:,.< :....:., .-. :?.. ii,' 
.::.** 
:t:.?? 13%. a r j  l i n e  of s?.id r25.lro.d -i:iit of :-ray t o  t h e  ?lace of be- 

I 
I 135. g.i.nn.L:~g. 
I 
1 l3L. hlse t!le folioiring d e s c r y ~ e d  t r a c t  of land  l y i r i i ,  i n  
1 

.*.:-. .<..J 3-35. tiie l , ivnr  ciiannei of Snake Xiver bevieen Lots 4 and 12, of 

1.36. Coction 30, T .  7 S,, R. :1 E., I).!.:. Ceginnin: a t  a :mint 

7 -:;icrr; t i , c  j,,uci, buuncizr::- cf Lot i$, Gl.ocl; 20 o i  t he  0ri:inal 

l3C. T,~:vnt;ll,~: u: A;,~ori,:oa T?n11: jntcrsactr, tile wen.t. holmdary of 

139. Lot 4 S'c. 30,  T .  7 S. 2. 31 E., R.:.:., thence i n  a nor ther ly  

U O .  di.:,ecti.on along sa id  x e s t  boundary of Lot 4 t o  the northwest 

11. coi-nar of 3ni.d Lot L ,  t!jcncr. i n  aS ra i ; , h t  l i n e  across  t he  

Ui.. channel o f  Snake n iver  t o  the nor th  m e t  corner of Lot. U ,  

143. Sec. 30, T. 7 S., 2. 31 E., a.l;., thence i n  a southerly 



I 
I p., 

b < 1  
.7. ,..+ :.:.. 
.:::! . direction aLong1;1~ea.x+bmmd+zy&Ad19t 17 to 
@ 

-i 14:. soa t :~eas t  corner:-.of s a id  Lot 12; ther.ee i n  an e a s t e r l y  di- 

j ~ ~ 6 ,  rec t ion  along the s o i ~ t n  bo~xdery  of s a id  Sec. 30 t o  a point  ! 
! 11,7. ,;:!~erc a due north awl sout:> l;nc, thmoell a imint  25 f e e t  i 

i 1 L e .  dde e a s t  from tile ~ o u ~ h s a s z  corner of vhat i s  ho'irn a s  the  

j 
i 149. 1sl;nd ?].ant power house b c l o n ~ i n g  t o  the Congan:., intersecL3 

! 
i 1 0 .  the sou+,h bc;i?daqr o r  said Sec. 30; thence due nor th  t o  the  

7.51. c-ntcr l i n e  0.' t!ie Oregcn Short  Line ?ei lruad as nov: located;  

152. thcnoe i n  s s t r a i s h t  l i z e  i n  a north-westerly d i r e c t i o n  t o  

3.53. t h e  ?oint  of inter .sect ion of th2  e a s t  t oe  of t h e  inta!te t o  

l:L. the said 15!.3111! Tlant  wit,!i t ,hc cic~,nstre&r toe  of the,csnpany's 

J 1 .  bnerii:an iial.1~ clan; the!?cr- elon,: the t o e  of <he e a s t  face of 

:% 
+:::.: Q.J 1 .  the east pier.  or  abui;n!?nt *!all c l  t!ie headvorks of s a i d  I s l and  
;i$$> 

""! 1 .  $ant t o  the - t reaa toe or' the conpagy's s a id  :..ncrican F a l l s  

I 158. dam; t!?ence soct:?csstcrl:r a lon r  t3e upstrcim toe of t h a t  por- 

159. t i on  of t h e  co:;?nny's s a id  krnerican FaU.5 dan xhich the  com- 
..j.-., 

$2::~ ,. .... < %2!T$i 60. p a y  ?:ill r a t a i n  t,o t,!ie e a s t e r l y  toe of t he d iv is ion  dam t o  be ,. .. :<Es: 

"i fix. constructed by the 17nitcd 5t.qt.p.f between t h e  .;, e s t e r l y  end of 

1 1 t:hiit port ion oC tlls conljanyls daa a;l.c.h the co~npany w i l l  r e t a i n  

; 
' a!x!Bc fovcrrsnent's p~,oposcd American F a l l s r e s e l v o i r  d a ~ n  (re- 

. ...I . . , . .- IS&. feyrcd tii i n  Farazra:,;~ 15 of this aGreement): thence in a stra.%5!1t. 
@&, 
c.iiri. 1 5 .  l i n e  i n  c m  c: ~.Ler l j '  direction t o  the poj.nt of besinnine, and &jj:d 
& n q  

1 155. a l l  rj;:hts. o; t!lr cornljaz~;< I n  tile t i i i l raca  from %aid Is'dnd and. 

i 16:. l iest  Cidc and the 'Jnitcd i- tates  s h a l l  have and the re  

i 1SE. i s  granted t o  t h z  'Jnited S t a t e s  the r i g h t  of in-ss and eg res s  



I (3 I 5 .  f o r  2edes:rlan t r a f f l c  o v e r  t h e  C o m p n y ' a  wood-cteel - 
- 

1 br idge  l ~ a t i n g  from t h e  e a s t  bank o f  Sn&e Biver  t o  t h e  
. 7  

171. s a i d  I s l and  Pl?.nt, s o  l c n g  a s  e a l d  b r i d g e  my b e  o a i n t a i n e d  

172. by the Company, r e s e r v i n g  t o  t h e  Company. nnd t h e  C a q a r j .  

172,  s h n l i  have t h e  r i g h t  and easement of junc t ion ,  t i e .  ?.butgent 

174.  an2 sil,7:>ort of t h e  o r t i o n  of t h e  Company's . b e r i c a n  P a l l s  

1 7 5  dam t o  be r e t z i c e b  by i t  t o  t h e  p o r t i o n  of s a i d  dam t o  b e  

176.  ccnveged t o  t h e  Uni ted  S t a t e s  8.32 t o  t h e  iieadwcrks of 

17'7. s n l ?  isl+.nd Fl.ant end t o  sr.id di-:icion dnn t o  ba c o n s t r u c t e d  

178. by t h e  United S t a t e s  .>et%ien t h e  p o r t i o n  of t h e  Com?an~'8  

l'i5. &am t o  be r e t a i n a d  by  i t  2nd t h e  G o v e r m e n t ' s  pro?osed 
I 
i. 180.  Aqerican F a l l s  r s s e r i n i r  d m ;  r e o c r - ~ i n g  f a r t h e r  t o  t h e  Com- 
6 

i! 1 D i .  :>any the  west p o r t i o n  of t n e  Comp?.n:r's d ? ~  a s  d e s c r t b e d  6 @. a,..:.:. ;:::>;: t*y u 
.,.:,::$: :.:. ..., 16%. and with t h e  l i m i t a t i o n s  c ~ n t n i n a d  i n  Farngmph 9 ( c )  , and  

133. reoerrring f u r r h e r  t o  t h e  Ccrr;;~any 8.~1 tk,e Com2nn;- ehssi l  have 

1GL. t h e  r i g h t  and ersement of jLTa t ion ,   ti^, nbu tnen t  and sup- 

1135. p o r t  of the Compnny's s a i d  wood-zteel  b r i d g e  ugon t h e  pro-  

186. p e r t y  ad jacen t  t o  s r . id  I s l a n d  T l a n t :  and r e z e r v i n g  f . a r the r  

1E':. : the  Co~p?.ny sr.2 t h e  Company s k u l l  have t h e  r i g h t s  and 

. - l , - ;E .  e.lrei.!enti, of floi;?..,re and  pondzge on a n h v e r  t h e  p r smises  

169. conve;,ed t o  the  Z n i t e d  S t a t e s  under  t h i s  ayreemar.t and l y i n g  

15.0. soy~t!i uf t h e  dni,in a t r o l m  toe of t h e  Government's propo8ed 

131. American 3 ~ 1 1 s  i % m  and e a s t  of s ~ i d  propose2 d i v i s i o n  d m  

192. ~ n d  t h e  hep.droce o r  b!orks of s a i d  I s l a n c  P l a n t  f o r  t h e  pur-  
1 
1 133. Fose of u t i l i z i n g  t h a  Company's w.ter rights and rights t o  

1 

134. t h e  ufie of wa te r ;  e.nd f u r t h e r  r e s e r v i n g  t o  t h e  Compaw. and 

a 



i 

j f-3 
wiin 195.  the  Cozpany s h a l l  hzve t h e  easement a.nd r i g h t  t o  waste 

...... : .- .:.:.:. -- 

.x:::* :..:::: 
,. .. :.... . . 1rJG and Cischarge such ~ , . a te r  over  s a i d  l a n d s  l y i n g  s o u t h  of 
;?z;j 

""i 1 2 7 .  t h e  downstream toe  of t h e  Government's pro-nosed American 

I 
1 3 r l l s  lim nnd e a s t  of said d i v i e i o ~  6.nn ~ n d  the head r a c ?  

i 
! 159 .  o r  wor!rs of s a i d  I s l a r d  p l a c t ,  and thro* and over  t h e  
I 
I 2GCJ. Co-parii's dner ican  Fa213 dam and works ~ n d  @.long and ng i . ins t  

201. the  works and ,>roperty of the  United S t n t e s .  The Company 

0 agrees  ~ ,o  30 a a i n t a i n  and oTerate  t h e  s e i d  power p l a n t s  

203. an6 o t h e r  s t ruczures  t o  be c o n v e ~ e d  Lo Lila U n i t e d  S t n t c o  

2 u n t i l  de i ive ry  of possess ion  thereof  t o  the  United S t a t e s  

205. t k t  t h e  same w i l l  be  de l ive re i r  t o  t h e  Uni ted S t n t e s  i n  

206. n a  cnod condi t ion as they now e r e .  o rd inary  -de?.r and 

207. t e a r  and a v  d;.rn?.ge d i r e c t l y  o r  i n d i r e c t l : ~  caused by 
@ 
-: 208. the  United S t a t e s  e x ; ~ > % e d .  Provided,  hove-rer, t h a t  

- ' k ,  . ,u.  should the  conpany on account  of pny e x t r a o r d i m v  

210. a c c i d e n t  or  o?l?.:nit:r b e  unab le  t o  d e l i v e r  such p l a n t s  i n  

2 1 .  su rh  contii t ion, i t  s h a l l  have ti19 o p t i o n  t o  d e l i v e r  them 

212. a s  t11e.y then Are and s h a l l  f u r n i s h  t o  t h e  Uni ted S t a t e s  

713. f r e e  of cbxrge a s  demanded by t h e  o f f i c e r  of t h e  Uni ted 

2ln.  S t a t e s  i n  char,;e of s?.id American F a l l s  R e s e r r o i r  the  

216. equivalent  output  of power of such p l a n t s  minus t h e  m o u n t  

718. or  power vnich nag a c t u a l l y  b e  developed at, t h e s e  p lan to  

217. by the  United S t a t e s  - such  power t o  b e  d e l i v e r e d  on t h e  

218. genera to r  v o l t a g e  bus of t h e  I s l e n d  p l a n t  nnd such d e l i v -  

219. e r ;  t o  t e n i n a t e  on A p r i l  1 s t .  1926. Tha aower developed 

220. n t  s a i d  Hest S i d e  end I s l e n d  P l ~ n t s  o r  d e l i v e r e d  by the  

@ 9 



,P? 
.+J>' 321. oor:prn:r usdez this subdivision s h a l l  a f t e r  t h e  d e l i v e r y  

222. of the  deeds provided f o r  i n  s u b - Z i m s f d ~ m i  Lc 

2.';. considered a. ?art of and not i n  a d d i t i o n  t o  the  power 

2)4. r i g h t  o the rwiee  d e f i n e d  t o  be i n  t h e  Uni ted  S t a t e s  u n d e r  

i 
i 225. t h e  t e r n s  o i  t h i s  agreement.  

I 226. ( c )  The g r c p e r t g  d e s c r i b e d  i n  3 n h i b i t  "3" a t t a c h e d  
i 

1 227, h e r e t o  and nsde a p a r t  h e r e o f ;  and t h e  west p o r t i o n  of 

228. t h e  p r e s e n t  dcm end  s p i l l v ~ a y  a t  Ai.ericnn Tn.116 up  t o  a n d  
:... -. , 

@$ z.?Fi. i n c l c d i =  t h e  int.a%e t o  t h e  I s l a n d  p l a n t :  r e s e r v i n g ,  bow- 
a:::,.: 
:$@ 
a' . - 230. e v e r ,  t o  t h e  compF.n:r a l l  and eveqr of t h e  rights i t  now 

1 2.3i. h a s  t o  use ,  s a i n t a i n  anti operaLe se.id pr3:erty i n  connec- 
i 
! 2:$:?. t i o n  witl: t h e  u s e ,  nninte&-.nze and o 3 e r s t i o n  o i  i t 6  L a a t  
I 

2:;3. S i i e  p l a n t ,  u n t i l  auch t ime z s  the U n i t e d  S t a t e s  h a s  con- 

3 s t r u c t e d  t h e  d i i i i s i o n  &no; i n  accordnnce w i t h  t h e  p r o v i s i o n s  

5 .  !.,. . of ?:traym:?t: 15 hereof  nnd hns imde t h e  p r o v i s i o n  f o r  t h e  
j 
i 256 d i s c b a r z e  of wa te r  i n t o  t h e  pool  uetween t h e  go7ernment'B 

2 7 .  ~ r o p o s e 4  Xmerice-n 2 a l l z  r e s 9 r v o i r  darn ?.n5 t h e  Coi*.pany1 8 

228. Ea?t SiAe p l a n t  i n  coniplinnce r . i th  t h e  t e r n s  of said Fare -  

. graph 19. P ~ o v l d ~ d  L I L ~ L  the v2ited States sluiil. .*.fter 

240. maxi!>& second pz.Tnent, httve t h e  r i g h t  t o  d e n o l i s h  sllch par- 

241. t i c n  of t h e  p r e s e n t  &?.m and snil lu.oy a t  A2ericr.n T a l l 3  west 

242. of the I s i n n d  p l a n t  in t i ike  r ' s  ioay ba  necease ry  f c r  t h e  con- 

243. s t r a c t i a n  of  t h ?  propose* g o v e r m e s t  power p l a n t  on2 o t h e r  

24.:. r;orks n t  h ;oer ican l a l l s ,  p r o v i d i n g  t&.t by so do ing  no i n -  

245. t e r f e r e n c e  i s  had w i t h  t h e  o p e r a t i o n  of  t h e  Compazy's & S t  

1 
ail!;. S i d e  ? l a n t .  



24?. (d )  A l l  the  coq ,anyts  water r i g h t s ,  a p p r o p r i a t i o n s  
...... 

/ 

4 water f i l i n g s  and ~ e r ~ i t s ,  at B~ter ican  F a l l s ,  o r  u sed  o r  

240. intended t o  be z s e d  i n  connection with the  conpany'n power 

250. p l e n t s  end proposed p l a n t s  a t  hmerlcan Falls, o x c ~ t  tho 

2.51. ri@.ts,  n h e t t e r  pr imary o r  t e r t i a r y ,  exp re s s ly  resel-ed 

2  to the  company, a s  h e r e i n a i t e r  s e t  out. D.P_ water  .- r i g h t s  

263. U k n .  ccmnany Y- t r a n s f e r r e d  t o  the United -. S t a t e s u s e  

2 4 .  f o r  paver p u v o s e s  s h a l l  be considered a s  impressed wi th  -- ........ - .- 

2.55. a  ri-&t i n  the Ci:ited Stat ,es  t o  change t he  u s e  of  such 
-.~- ..................... -. - 

255. water from power t o  i r r i g a t i o n  o r  t o  s t o r e  t h e  sane f o r  - .- 

257. i r r i g a t i o n  .henever  t h e  Secre ta ry  of I n t e r i o r  s h e l l  dec ide  - -~ v' 

,755. i t  i s  e y r e s s l j .  ag r eed  and understood t h a a e  wate r  r i e h t e  . .-. -. - 
260. and r i @ t s  t o  t he  u s e  of v a t e r  "hich i t  i s  h e r e i n  ag r eed  

-.- - -. 

26i. t h a t  t he  Comj;aq shall have a r e  reserved o ~ t  of i t s  en i s t -  
-'. - -.- 

262. i ng  app rop r i a t i ons  end r i g h t s  a s  independent r i g h t s  under  
/- 

- - 
263. i t 3  o?m f i l i n g s  and appropr ia t ions  end of t he  dates of prior- 

--- - - ~- 
i t y  to which the  Corxpany,_iltled under  such approgria-  

-. -. - - 
. - .- .- 

under c o n t r r ~ c t  .m t h  t7nb 'Zrikcd. S t o t a n .  
....... - ... - . .- -. 

( B )  me r i g h t  t o  l i m i t  a l l  o t he r  r i g h t ?  of t h e  coupany r/l 
............... -- -.-.. - ....... 

on Snake R i ~ e r  a t  vha tsver  po in t s  and i n  aha t eve r  coun t i e s  - 
/ ' "' ' "" - 

tie sbwe aay  be l o c a t a d  i n s o f a r  a s  and on f e r t h e r  than  t he  .... -.. - . - -. -. -. 
r i g h t s  a l l oned  and  g r an t ed  t o  the Uni ted  S t a t e s  t o  8t0r9 ----- -- .... - 
and u s e  vat.er 2s h e r e i n  provided may i n t e r f e r e  wi th  any  - 
r ig?? t s  of t h e  company a t  a n y  lo.ear p o i n t s  on 8nzLe River.  - - - - 

11 



pl,,.*''* 
k* 

10. Conpany's PGnar j r  Summer Fower Ri&:?t, / 
p*f L\ 

,-+* % 

274. I t  i s  a g r e e d  and unders tood  t h a t  the  company r e s e r v e s  
i- P L  

27:. and i t  s h a l l  heve a s  a g a i n s t  the  Uni ted S t a t e s  w,d t h o s e  

276. claiming o r  t h a t  may h e r e a f t e r  c la im under t i l e s ,  t h e  f i r s t  
-- 

277. o r  p r i m i p i g l ~ t  a t  American Folla to u o o  for poiver purposes _- 
7 a t  Lner ican F s l l s  t h e  i o l l o n i n g  amounts of w a t e r  d u r i n g  t h e  

273. Gl lovr ing p e r i o d s  o f  each  year :  

280. 100 second-feet  b e s i n n i n g  A p r i l  1st.  i n c r a n n l n g  u n i f o r m l y  J 

28;. to 2500 second-feet  on Hey l s t ,  and c o n t i n u i n g  a t  t h a t  

282. amount t o  September 1 5 t h  i n c l u s i v e ,  then d e c r e a s i n g  u n l r o r x l y  

8 .  t o  100 secsnd-feet  on October  31s t  andncne e x c e p t  a s  h e r e  

264. inafter p r o v i d s d  f ron  1qoo.ier.ber 1st t o  Carc2i 3 l s t  i n c l u s i v e .  

285. ;ie=criSed pamilr r i , ~ h t  so r e s e r v e d  t o  t h e  com- -- ~ -. 

286. pray ~hail 'be cons ide red  ar, p r i o r  .ann_uperi?G a l l  o= .- 
287. rights a t  Ar:erican Pr.1:I.s. The ccmp.ny may a l s o  have a p r i -  

~ \ ---. 

286. mary r i & t  t o  use a t  any  t i n e  any water  brought  t o  A n e r i m n  

285. F d l s  by i t  from beyond t h e  Snake R i v e r  w a t e r  shed ,  o r  a n y  

29'3. s t o r e d  v a t e r  a c q u i r e d  by the company from s t o r a g e  c a p a c i t y  

231. h e r e a f t e r  c o n s t r u c t e d  above American F a l l s  p r o v i d e d  t h a t  i t  

2Y2. i s  .mde~.a tood LC.? n;reed t h a t  the cown?jls ~ i < ? . t  t o  s t o r e  

I 2 water. excr:pt .?,ater Lroiicht  5- t h e  contr,any from beyond t h e  

294. Sna.k? Rive r  r ra tershed,  i n  such c a p a c i t y  a i lcvs  h e r i c a n  F a l l s  

255. s h n l l  be i n f e r i o r  and s u b o r d i n a t e  t o  t h e  right o f  the Uni ted  

296. S t a t e s  t o  p r c v i d e  f o r  b u i l d i n g  and t o  f i l l .  end u s e  3,000,000 

297. acre-feet  o f  s t n r a s e  c a p a c i t y ,  i n c l u d i n g  t h e  c a p e c i t y  o f  t h e  

298. -4nerican F a l l s  R e s e r v o i r  anywhere on Snake R i v e r  i n  a d d i t i o n  

9 .  t o  t h e  s t o r a g s  c n p a c i t y  now n v a i l a h l e  i n  Jackeon Lake Reeer- 

300. v o i r  and Lake B d c o t t .  

1 7  



11. Government's Sunmer Power Right at  Amerieri  F a l l s .  

-- 
i. -Fne-Eni.be+8&&w+zhE-'ugv+ ad-er ebv  .. 

302. g r c n t s . t o  the  5 n i t e d  S t a t e s  a s  a g a i n s t  t h e  company a 

303. secondaxy pOW6r r i g h t  a t  h e r i c a n  F a l l s  t o  t5at amount 

304. o i  a a t e r  which n i l 1  g e n e r a t e  cont inuounly f o r  d e l i v e r 7  

305. from s11e ge2era to r  -mas b a r s  i >  t h e  Coverment  power 

306. s ta t ior .  c t  American T e l l s  6 ,730  k i l o ~ i a t t s  beg inn i rg  

307. on Apr i l  1 s t .  i n c r e a s i n g  uniform17 t o  25,000 k i l o w a t t s  

3CB. on Diaj. 1st m d  t o  30,000 k i l c ~ a t t s  on June 1st. con t in -  

309. u ing at t h a t  amount t o  n u g u s t  1 5 t h ,  inclusive, t h e n  de- 

311. and t o  5,500 PLlo,:iatt; on October  3 1 s t ,  and none from No- 

51-12. venber ls t ,  t o  i!erch T e n c l u s i v e ,  excep t  i n  connec t ion  

3 ~ i t h  the  10.G00 k i l n v a t t o  a s  a u t h o r i z e d  i n  Pa ragraphs  

314. 24 and 19 hereof.  In no c a s e ,  h o s e v s r ,  except  a s  au- 

115. t ,horized by Faregrzph  13, +.all t h e  water  u t i l i z e d  u n d e r  

6 .  t h i s  power r i g h t  exceed 1 ,500  secon3-feet  on A p r i l  1s t .  

1 7 .  i n c r e a s i n g  ur i i 'ormly t o  5,000 second-feet  on May 1st .  .sou-+ 
?u.U**< 

318. or-d. to 6,000 occcnd-faot on June 1st. con:inuinc st t h a t  ,?:<\cb 

319. naoun5 t n  Sc?ter.jer 1 5 t h  i n c l u s i v e ,  end  d e c r e a s i n g  unl- d- = '  
325. fonnly t o  1,500 seconrl-feet on October  31at.  The secondary  b-' 

321. po,uer r l z h t  g r a n t e d  t o  t h e  Uni ted  S t a t e s  under  t h i s  p a r a g r a p h  

32 la .  s h a l l  be i n f e r i o r  and s u b o r d i n a t e  t~ t h e  p r imary  power r i g h t  

3210. r e se rved  t o  t h e  cr,mpany i n  p a r e g r a p h  10 h e r e o f ,  and s h d l  bo 

321c. p r i o r  and s u p e r i o r  t o  a l l  poner  r i g h t s  o f  the  company at A m a ~  

32ld.  i c a n  F a l l s  o t h e r  t h a n  t h e  rights r e s e r v e d  u n d e r  Para .  10 h e r e  - 
321e. eu4 the r igh t  to  tt-.s storage provided i n  Para. 19. P-oolded. 

13 



! 
322. hornever. th&t :f the Cc ;mjaY,  through the  r e f u s a l ,  f o r  

y. 
:::! 
:it_ 5 2 ~ .  my reason, ~ T - ~ e - t t n W -  
3'' 

-=-=a- 

?$ 
ij 324. coc t ro l  Of s a i d  r e s e r v o i r  t o  c o ~ p l y  with the  terms of 

1 

! 325. t h i s  agreement, f a i l s  t o  rece ive  f o r  i t s  own use at i t s  
I 

I 326. p l a n t s  a t  Anerican F a l l s ,  un l e s s  i t s  r i g h t  t o  such water  
I 
i 

i 327. has  been iaken under t he  power of eminent domain, the  

328. amount of weter and a t  t he  times and i n  the manner Con- 

329. templated by t h i s  agreement, i t  shall have the  r i g h t  t o  

?J 330. meke up such de f i c i ency  (du r ing  the  t i n e  of such  r e f u s a l  

@> 
3 1 .  no longer)  out  of t he  appropr ia t ions ,  water  f i l i n g s .  

7 332. m d  permits  which i t  now holds ,  and the mount ch i ch  the  
I 
I 333. United S t a t e s  s h a l l  have the  r i ~ 3 . t  t o  s t o r e  or  use Out of 

li 33s. s a id  appropr i+ t ions ,  s h a l l  be reduced accordingly. I t  i s  / ' -  

m-. 

@$ ! + ; : z . ~  6n. 335. agreed and ilnderstood t h a t  e r ~ o r s  o r  inaccurac ies  i n  the  
::.!%? v&3 
q=':i;i 

m , ~  2.56. re leese  or  de l i ve ry  of wate r  from the  r e s e r v o i r  s h a l l  n o t  
I 
I 337. be construed as  s r e f u s a l  by the  Unltrcl States t o  camply 

i 
338. with the t e r n s  of this >+geesent. Nothtng contained i n  I 

=::.:.I' . . . . . . <. ." .,_. :.: j.?9. t h i s  con t r ac t  s h a l l  bs cons t r aed  t o  n,dce the United S t a t e 3  
:;i;i;''' .. . . . . .? ..... . ... . .. 
Gq 310. i n  m y  v;llr =eppansfble f o r  the  d e l i v e r y  of the  pieter t o  any 

'41. of the a l e n t s  of the  Gomany ~ i t e r  t he  sane has  been re- . - 

342. l e a sed  b:rthe United S t a t e s  f o r  the  Company from tht: re*- 
?dea-,  
i-p.e&we c 

343. e r v o i r  n t  merican Y d l l s .  a u h -  

12; con pan::'^ l " i i % i o n r l  Summer Power Right.  / tY r?= 

344. The col?pauy roser-*ss :ma s h a l l  have an againat  t he  

f 545. United S t a t e s  a t e r t i a r y  power r i g h t  at American Falls to 



i 

j 
I , 347. as r e l e a s e d  o r  wasted b y  t h e  Unitod S t a t e s  from A T r i l  1st  

:::, :;:: .. . .... 
:::, 548, t o  October 3 1 a t  i n c l u s i v e  over and above t h e  amounts re- 
f$ ~. . 
,&+ 349. quired t o  f u r n i s h  tho  p r imary  r i g h t s  r e s e r v e d  t o  t h e  cam- 

I 
I 

i 350. pany i n  pa ragragh  1 0  h e r e o f ,  end the  secondary right grant-  

351. ed t o  the  U n i t e d  S t a t e s  under  Peragre7h 11 hereof .  

352. Should the  company f a i l  f o r  f i v e  y e a r s  a f t e r  a a to rage  J 

353. c a p z c i t y  of 1 ,500,000 a c r e - f e e t  o r  =ore  h a s  been p r o v i d e d  at  

554. & e r i c a n  f i l l s ,  t o  md:e pro-uision t o  u t i l i z e  a l l  t h e  t e r  

355, tiary paver provided in Fara&nsph 12, t han  t h e  U n i t e d  S t a t e s  

5 6 .  shall become e n t i t l e d  as a g a i n s t  t h e  c o ~ , p m y  t o  deve lop  8nd 

i 357. use any unused p o r t i o n  t h e r e o f ,  but shou ld  t i e  G n i t e d  S t a t e s  1. 
396. f a i l ,  f o r  a p e r i o d  of t n r e e  y e a r s  a f t e r  becoming v e s t e d  

359. v i t h  t h e  r i g h t  t o  develop a d  use  such undeveloped p o r t i o n  P" 

- ?  ;,cO. cf s a i d  t e r t i a r y  power, t o  m ~ k e  t o  u t i l i z e  the  

361. s m e  then  t h e r e a f t e r  e i t h e r  p a r t y  mey b y  making auch pro- 

! 362. v i s i o n  become e n t i t l e d  t o  u t i l i z e  such undeveloped p o r t i o n  

J 363. of maid t e r t i a r y  power r i c h t .  

;T;:T' -.:,+A 3 Subs t . i tu t ion  of Acre - fee t  f o r  Second-feet .  $$:a 
C:>''.- + 364. D ~ r i n g  the  p e r i o d  f r n i n  h p r l l  1s t  t o  October 3lot in- 

i 365. c i u s i v e ,  ci t h e r  p a r t y  mny t ake  i n s t e a d  of t h e  cont lnuoue 

I 166. flow s p e c i f i e d  above i n  Paragraphs  1 0  and 11 an e q u i v a l e n t  

367. amount of o i a t . r r  each  day i n  va ry ing  amounts d u r i n g  va r ioue  

368. iioura of t h e  day, p r o v i d i n g  the  nunber of e c r e - f e e t  taken 

363. b y  e i t h e r  p a r t y  d u r i n g  any one day of  twenty-four  hour8 

1 370. s h a l l  n a ~  exceed a number double the  number of second-feet  



372. f o r  such day. 

14. Comrmy1s %2.~er ~ e s i a c i o n  of 5;0W ~ c r e - r n  

373. The cornpay n a y  accumulate  from time r o  t ime i n  s t o r -  

374. age c a p a c i t y  t h a t  would o the rwise  be unused i n  t h e  A m e r i c a  

375.  F a l l s  r e s e r v o i r  ou t  of t h e  amotvlts of water  t o  which i t  l o  

375 .  e n t i t l e d  under  Faragi.aph 1 0 ,  an m o u n t  n o t  exceed ing  5,nOO 

ac re - fee t ,  a d  use  the  s m e  as d e s i r e d ,  except  t h a t  a f t e r  the  

r e s e r v o i r  has  been f i l l e d  i n  any y e a r ,  ths  collpany shall be 

e n t i t l e d  l ~ n t i e r  t h i n  pnra,go~,h on ly  t o  t h e t  p a r t  Of t h e  5.000 

ac re - fea t  accunu la ted  a f t e r  the  f i l l i n g  of t h e  r e s e r v o i r  and 

s . ~ b j e c t  t o  t h e  l i m i t a t i o n  of rnz inm d e l i v a r y  and g a t e  o r  

o u t l e t  c a p a c i t y  h e r e i n  p r o v i d e d ,  and p rov ided  F u r t h e r  t h a t  

the  company s h a l l  r e l e a s e  unon d e n m d  by t h e  U n i t e d  S t a t e s  

suck p o r t i o n  cf tin s a i d  5 ,000  a c r e - i a e t  a s  t h e  company may 

have accunulnted rrhenever the  s t o r e d  w a t e r  i n  t h e  

h ~ o r i c a  F a l l s  i i e s e r v o i r  t o  which t h e  p r e s e n t  Uin idoka  pro-  

j e c t  and e x t e n s i o n s  t h e r e o f  d i v e r t i n g  f roo b k e  ' R a l c o t t  ere  

388.  e n t i t l e d  amaunts t o  l e s s  than 5 , 0 0 0  a c r e - f e e t ,  and i n  any 

389. a v e n l  r r l c a a e  -11 c l a i m  t o  of c a i d  5.000 acre-feet 

39cj. 3f accumulated -ns tcr  r e g a i n i n g  a f t e r  Sep tezber  30th .  

i s .  Outle t ,  ::arks m d  Division 3an f o r  Ooruuany 

391. The Uni ted  S t a t e s  a i l 1  p r o v i d e  f o r  the  company i n  the 

332. proposed dnm t o  50 construc:od b y  t h e  U n i t e d  S t a t e s  d i s c h a r g e  

393, works n u f f i c i e n t  f o r  a 6.000 second- fee t  d e l i v e r y  w i t h  a 

394, l o s s  of head n e t  n o t  t o  exceed t n o  f e e t .  Such d i s c h a r g e  worka 

395. s h a l l  d i s c h a r g e  i n t o  t h e  p o o l  between t h e  oroposed r e s e r v o i r  



j 
396. dam end t h e  companyls e a s t  s i d e  p l a t  end s h a l l  b e  as l o a  . 

I a &-! q?' 387. as and similar t o  tr'e o u t l e t s  connect ing wi th  t h e  power ;;iii; 
.!.:.: 
iiliF 

w! 398. p l a n t  t o  b? c o n s t r u c t e d  by the  .United S t a t e s ,  a n d  s h a l l  b e  
A* 

1 359. so c o n s t r u c t e i  t h a t  t h e  coxpany may and is g i v e n  t h e  r i g h t  

.mo. t o  att,ai.h <t,s penstocks  d i r ~ c i . 1 ~  t h a r n t . ~  and nha1.l be pro- 

461. v i d e d  wi th  p r o t e c t i n g  devices  e i m i l a r  t o  t h o s e  t o  be pro-  

1 2 .  v i d e d  f a r  t h e  i n t a k e s  t o  t h e  proposed C-overnnent power 
! 

4C3. p l a n t  a t  Arer'ican F a l l s .  C.3 Unitad S t a t e s  s h a l l  c o n s t r u c t  

L?N. and a a i x ~ t a i n  as a p a r t  of the  American B a l l s  e to raYe  dam, a 

463. d:vlsion dan betvcen the  wes te r ly  and  of that p o r t i o n  of tne 

406. companyls American T a l l s  d m  which the  company r d l 1  r e t a i n ,  

407. and the  C-o'ier:m.ent's Froposed ae r i c8 .n  F e l l s  E ies l rvo i r  d%m t o  

40e. an e l a l i s t i o n  f i v e  feot aho-re t h e  present conc re t e  crest. of rom- 

405. p a n y ' s  i h m ,  a n d  of o x i f i c i e n t  s t r o ~ g t h  t o  r e t a i n  t h e  w a t e r  On 

410. t h e  easte-1.j s i d e  up t o  t h e  c r e s t  of s a i d  d m ,  and p r o v i s i o n  

411. s h a l l  b e  made whereby t h e  Company s h a l l  not  be r e q u i r e d  h r -  

412. 1ng any f l o o d  t o  d i scharge  over t h n t  p o r t i o n  of t h e  com- 

413. p=y1s . b e r i c n n  F 3 l l 6  dam and s p i l l w a y  r e t n i n e d  by t h e  

414. company any g r e a t e r  p o r t i o n  of t h e  f l o o d  titan vrould h a v e  
?".L*-, 

4?5. been disci1nr.fed over  t h a t  p o r t i c n  r e t a i n e d  h a d  s a i d  dam S&SXI&~ c 

416. m ~ i l  s i ; l l l~ ia ;7  net been changed i rom iss p r e s e n t  cun i i i t lou .  
,I :C,L 4 
C- 

16. *any's P r imar :~  C t o r a g e  Capacit .~.  
. L, 

417. I n  p a r t  c o n s i d e ~ . a t i o r i  f o r  t h e  rights a n d  p r o p e r t y  t o  

418. be conveyed t o  t h e  Uni%ed SL.ntas by t h e  cony:any, and  as 

419. pa- t  of t h e  c o s t  of  t h e  proposed develoymeut at  .4me?ican 
5 

3 420. F a l l s  the U n i t e d  S t a t e s  g r a n t s  to  t h e  cornpay and t h e  COD- 

1.7 



421. pat17 s h a l l  b o  e n t i t l e d  t o  the  p e r p e t u a l  use of 45,OW 

4 2 2 > a - f & e t  of s r o r a z a  c a p a c i t v  i n  t h e  r e s e r v o i r  t o  be con- 
-. 

%.?S. s t r u c t e d  by the  Unitnd S t a t e s ,  such c a p a c i t y  t o  b e  f o r  

A ! = .  s t o r i n &  t h e  v a t e r  r e s e r v e d  t o  the cornpa:,, and the Water 

5 .  r e f e r r e d  t o  i n  t h e  last s e r r e n c e  of Pcragraph 1 0 ,  t h e  

.. 
.GO. company' s r i g h t  t o  s c h  s t c r e g e  c a p a c i t ~  t o  be on a n  e ~ a l  

427. b a s i s  i n  a l l  r e s ~ e c t s ,  except a s  othern'se provided h e r e i n ,  

425;. with o i h s r  p r i n a r y  s t o r a g e  cspac i&y r i g h t s  i n  the  r e s e r v o i r ,  

123. oa defined i n  t h e  c ~ n t r a n t . ~  bstv;een t h e  U n i t e d  S t a t e s  and 

430. t h e  I r r i g a t i o n  G m p a n i s s  D i s t r i c t s  c o o p e r a t i n g  wi th  t h e  

451. Uriced s t a t z s  i n  the coaoti-ict ion of s a i d  r o s a r v o i r ,  e. iorm 

532. of vihich c o n t r a c t  is  a t t x h e d  h e r e t o  aqd marked E x h i b i t  "C". 

17 .  Ouera t i5n  z%i his intenalce  Charges 

.;jg. For the  pu,?>osr: of ds t s rmin ing  t h e  o p e r a t i o n  and  main- 

.ij:i. ter?:ioco c!:arze t o  j e  p a i d  Bj t h e  c o o ~ a n y ,  each  ac re - fee t  of 

435. secondmy s t o r a g e  c a p a c i t y  p rov iaed  f o r  i n  F a r a g a p h  i 8  a h a l l y  
> 5 5 , ? <  

'!,/3' Z - 
435. be c o ~ ~ s i d e r z d  a s  the  e q u i v c l c n t  of 7/20 ( seven- twen t i e ths )  c,?.?. 

437. Of an acra-f l io t  'f pr imsry s t o r a g e  c a p a c i t y  snd  t h e  company 

4 will. p y  t o  the  Llni t e d  S t a t e s  each :,ear a p r o p o r t l o t a t e  y c r r t  

~ 3 9 .  f,i th9 t o t a l  c o c t  o f  ~ p e r n t : o n  and maintenance of t h e  r e s e r -  

440. v o i r ,  and d i s t r i b u t i o n  of tne  e a t e r s  the r s f rom to t h e  head 

441. of the  Cl'.chcs and t o  t h o  pocier p l a i t s  of t h e  conpen;/ di- 

!i4?. v e r t i n g  n: z e r  from jn;&e ?.iver belovr s a i d  r e s e r v o i r  i n  t h e  

443. p r o p o r t i o n  that 1X.,25G ac re - fee t  is of the t o t a l  a v a i l a b l e  

446. capaci t j r  of t h e  r e s e r v o i r  

446. c c n d i t i o n s ,  and manner of b i l l i n g  o r  s t a t i n g  such charge t o  
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447. the  company and  o f  pay ing  the  came t o  the  U n i t e d  S t a t e s  

4-10. t o  -uc: +ha somc a s  provided i n  the c o n t r a c t s  b e t a c e n  ?.he 

4 .  United S t a t e s  and  t h e  v a r i o u s  i r r i g a t i o n  companies a n 6  a 

450. t r i c t s  c o o p e r a t i n g  i n  t h e  c o n s t r u c t i o n  a f  s a i d  r e s e r v o i r .  

10. Compnny'o S O O O I > ~ L U ~ ~  Stol1nnqe Capsci ty .  

< 5 l .  Between October 1st of any year  and June 1 0 t h  of t h e  

452. f o l l c v ~ i n g  yea r .  the conlpany s h a l l  llave and l a  h e r e b y  g ran t -  

453. a d  for the ??pose - - $ . .  of re  i ~ l ~ t i n e  .. =a controllitiiex~ater 
C- 

454. r e se rved  t o  t h e  conpsny under Paragraph 1 9  h e r e o f ,  a n d  t h e  
.-- 

455. ~ l a t e r  vihich rnky 'ce a c q u i r e d  under t h e  l a s t  sen tence  of Far- 

456. agrnph 1 0 ,  a secondary r i g h t  t o  u s e  n o t  t o  exceed 255.000 

457. ac re - fee t  of s t o r a g e  c8pacit .v i n  the reservoir when such 

459. c a p r ~ c i t y  i s  n o t  t,hen r e w i r e d  and not  b e i n g  u s e d  bli t h e  

g?J & 
453. oviners of i r r : < a t i o n  r i @ ~ t e  t o  the  use  of m c h  c a p a c i t y .  

460. but s h a l l  have no f u r t h e r  r i z h t  t o  u s e  any p a r t  of s a i d  

461. :?55,000 a c r e - f e e t  of c a p a c i t y  o r  any n a t e r  s t o r e d  r h e r e i n  

4G2, a f t e r  the  r z s e r v o i r  i s  f i r s t  f i l l e d  each season ,  and t h e  

465. cornpan.: s h a l l  i n  any even t  r e l e a s e  on A p r i l  1st of each 

4:s.I. :ieiir a l l  r:&t iind c l a i m  t o  such c a p s c i t y  a n 5  water  s t o r e d  

465. t i lo re in ,  rxccpt  60 ,000  u c r c - f e o t ,  and shall r e l e a s *  all. ridlt 

466. and c la im t o  t h e  r e n a i u d e s ,  i f  any,  on June 1 0 t h  of  each  y e a r .  

1 9 .  2 p a & y 1  s Tieserved Vlater ili&ht of 300,OM) Acre-Feet. / 
457. I t  is agreed that i n  a .ddi t ion t o  t h o  pr imary r%&t re- 

468. s e r v e d  i n  P a r a g r a p h  1 0 ,  t h e  corngwy r e s e r v e s  and sliall have  

469. t h e  r i g h t  ( f o r  poner  develcgmen? at American Falls and t o  - 

470. svch extent  as provided in ~ a r a f l a p h  21 h e r e o f  f o r  povler 



of waLer f lowing  inLo the reseruoir aftsr Ootober let of 

any y s a r  which s h a l l  b e  t h e  f i r s t  3 0 D , O  a c r e - r e e t f l u ~ %  

i n g  i n t o  t h e  r e s e r v o i r  a f t e r  October l e t  and a c t u a l l y  

a t o r a b l e  t h e r e i n ,  excep t  t h a t  precedence fillall b e  g iven  

f o r  tile r e l e a s e  through the American F a l l s  R e s e r v o i r  dao 

to  the  amount of w a t e r ,  if any,  r e c y i r ~ d  t o  supp ly  t h e  

affiount of power n o t  e r c e e d i n g  10,000 k i l o w a t t s ,  ha l f -hour  

peak. needed t o  supp ly  t h e  power deinands and u s e s  on t h e  

M i n i c ? o k  F r o j c c t  and it3 propoeeh axtsnslons, nnA I n c l u d i n g  

the  tokn of ? ; i in idole  and t h e  t e r r i t o r y  now s u p p l i e d  by t h e  

Iinited S t a t e s ,  and t h e  camps, bu i ld ings ,  c o n s t r u c t i o n  work, 

dam am2 a d j a c e n t  grounds of the Uni ted S t a t e s  at  American 

P a l l s ,  b u t  n o t  e1ser:here i n  t h e  o l d  o r  new tovm of Bwericao 

F a l l s  except t h a t  if t h e  company should r e f u s e  t o  extend 

i t s  l i n e s  i n t o  t b e  new o r  &overmen% t o w n ~ i t e  at American 

F a l l s  and f n m l s h  s e r v i c e  i n  such to .%nsi te ,  then  t h e  U n i t e d  

S t a t e s  may Ao so. The ex tens ion  of power l i n e s  i n t o  t h e  

new to~vr i s i t e  and f u r n i s h i n g  of power t o  customers  t h e r e i n  

sL311 no t  be c o n s t r u e d  a s  weiving any o f  t h e  r i g h t s  of 

e i t h e r  p a r t y  as t o  t h e  amount of dentags which mag be  al- 

lowed t h e  company i n  condemnation o r  o t h e r w i s e  f o r  t h e  

renoval of ~ i ~ r  uld towo a i  othcrwino. Noth ine  in t h i s  

parazraph c o n t a i n e d  shall be  o o n s t m e d  t o  den? t h e  Un5ted 

S t a t e s  t h e  r i g h t  t o  s t o r e  and u s e  f o r  i r r i g a t i o n  purposes  

t h e  water  h e r e i n  a u t h o r i z e d  t o  be u s e d  f o r  t h e  genera t ion  

of said w i n t e r  power of ~ o t  exceeding 10 ,000  kilowatts, 



: 
438. half-hour peak, whenever the Secrstary of tho I n t e r i o r  

- 
.ski 499. s h a l l  decide that- such water i s  required 
:.:.:. 'q.; 
W.4 224 

500. f o r  i r r i ga t ion  purposes. The expression 1110,000 k i lowat ts ,  
1 
! 501. hnlf-hncr peakl~ .  wherever i t  occurs i n  t h i s  cont rac t  s h a l l  

be interp-eted a s  meaning t b s t  the average f o r  any half- 

hour in terva l  must not  exceed l @ , O O O  kilowatts.  

20. - Campnny Right to e r p  Storage Water. / 

The water required t o  f i l l  t he  45,000 acre- fee t  of 

p r i m a r f  atorage cnpccity allowed the  comy;any under Para- 

graph 16 hereof s h a l l  be a p a r t  of the 300.000 acre-feet 

of  water reserved t o  the company under Paragraph 1 9  hereof, 

and the conpany %!,all have no r i g h t  to requi ra  the turning 

out  f o r  the cespany of more than 300.000 acre- fee t  i n  any one 

year  beginnins October 1st in  addi t ion  to t he  prFmarg r i g h t s  

s e t  fo r th  in  Paragraph 10  and the klidover au thor ized  i n  

t h i s  paragraph. The company s h a l l  have the p r i v i l e g e  of 

holding a f t e r  October 1 s t  and u n t i l  November 1 5 t h  any water 

which i t  may have remainiog i n  i t s  own s torage  capaci ty  of 

45,000 acre-feet,  b u t  t he  ccmpauyl8 r i g h t  sM.11 e I p l r e  on 

?To.iember 15 th  to ary smou.nt so he ld  over beyond t h a t  date. 

21. Company 1s Rights below Milner Dam v" 
Thr: campenyta richt t o  dcmand the turn ing  out  of water 

from the reservoi r  f o r  re leaae  by and uoe below Milner Dam 

s h a l l  be l imi ted  t o  t h e  45,000 acre-feet  of primary s torage  

r i g h t s ,  the water refer 'red t o  i n  the last sentence of Para- 

graph 10, and to such po r t ion  of t he  265,000 acre- fee t  men- 



t l cned  i n  Psragmqh 18  P6 i B  needud for beneficial  use f o r  b' 

power development at  Shoshone Balls  o r  Twin Yalls  but  n e t  

exceeding the anouot t ha t  may be necessary to make t h e  

t o t a l  flow a t  the head of Shoshone F a l l s :  
790 second-feet October 1 s t  to Novmber 30th. i n c l .  
690 11 11 December 1 s t  to January 31st.  
796 '1 $1 Fr-bruary 1 s t  t o  February 12th. ' " 
690 1' c February 13th  to Apri l  15th ,  II 

790 8 11 April  16 th  t o  Jun* l o t h ,  ll 

erclusive 01 auy part of t'ot oomgany:s acid 45,000 acre-feet 

of primary storage and the water re fer red  t o  i n  the l a s t  

Provider?, however, that the mount of water released / 

pas t  iblilner f o r  maintaining the flow at  Shoshone F a l l s  be- 

tween October 1 s t  and >ma 10th  i r c lus ive ,  a s  l l s t e a  above. 

sllall be a p r r t  of tile 255,000 acre-feet of primary storage 

water which t!le Ccsgang -,ay have s t ~ r e d  in i ts secondary 

otorngc capacity i r k  t h e  reseroolr, and provided that i t  re- 

l ea ses  snc5. h s t c r  f ron  the AmericEri iiallln Reservoir i n  auCb 

a way t h s t  t>.e required flow can be  maictained at  Shoshone 

F~. l?s  by the u t i l i z a t i o n  of s torage capacity In Lake Walcott net 

to  ercccd 3,f;OO acre-feet of s torage ilapaczty. 

Nctlllng i n  thia parag-zph is tc bc conntmcd as a b r i d p '  / 
in,: the Com?&n:;ls r i g h t  to re lease  from the Reservoir and 

Lxve passed b .~  Milner at any t i n e  any p a r t  of i t s  45,000 

ar.r-feet of primary s to red  water s tored in  i t s  primary 

I 548. s torage  cepncity,  o r  he ld  over a s  p r o ~ i d e d  f o r  i n  P a r a g a p h  
1 



2%. Twin F e l l s  Power S i t e .  . . . . .. . 

.. - n ..---5hollld the coiiicaw C ~ N S ~ N C ~  R power p lnn t  a t  Win 
- 

551. 3 a l l s ,  then the flow t o  be oeintained below the Milner dam 

55.2. sha l l  be measured and determined at  Twin P a l l s  ins tead  

553. of Shochoi.e F a l l s  e.nd the schedule of flow se t  out i n  the 

554. foregoing p a r n ~ ~ s p h  s h ~ l l  be reduced 100 second-ieeC f o r  

555. ee.211 period. k u t  nnt!ling herein contained sha.11 be construed. 

3 .  P S  ,:Ialoizg zay i . l i ; ) z~a  of the 3nited S t n k c n  i t  %in ?ails 

557. or  an:! ot1:er power s i t e  on S n a k  ?.iver, owned o r  ccnt ro l led  

8 .  i n  v;li~le or  i n  pa r t  by the L'nited S t a t e s ,  o r  implyiw t h t  any 

553. ?ic:?nsc, ,?ennit o r  ri;;ht w i l l  be granted the conpaD?. 

22. G~:e?nr.ent's Vinter  Power 3i&83. 

5GS. I3 ~ ~ , : . ~ i r i n %  the  winter  power not excee l l in~  half-how 

.*, 
;zz.:rl .;3' 

561. ;IG.L:I of 10.1?00 i:ilormtt s provided fo r  t he  United S t a t e s  

562. unazr pnragraph 1 9  >ereo:, the United S t a t e s  s h a l l  secure 

565. st t,ha :.:Lnidoira 'iowcr ~ 1 R n t  so much of s c id  power a s  i t  i s  

. -c" reason?:~l:r pr.?.cticnbls t g  secure from the  ino ta l l ed  machin- 

5S5. eq ,  a t  s a i 6  p l an t  withcut r e ' _ e a s i x  wnter which o t h e n i s e  

56;. xi;;ht be he ld  f o r  i r r i ~ z t i o n ,  generat ing a t  American Ta l l8  

5C'I. tho k n l ~ n c e ,  i f  a r z ,  of the rrmount requirail. Ilothing here- 

3:s. In containel: stlnll be zonotfucd t o  prevent the 1Jnit.ed S ta t ee  

5&'3. i r o n  oStaining the t en  thnuaand k l iowa t t s  x t  i t s  Anerican 

570. h i l s  p l a n t s  -::h$n the l<inida!:a plnnt,  i s  closed o r  out of ouer- 

5 3 .  a t i o r  on acc3unt of enlar6ea:-nt, ixprovecent or  r epe i r s .  

24. S t o r z g ~  ilights of Ur i ted  St,%tes an& ' i inter  :taste. 

572. The United S t a t e s  s h a l l  have and the  company hereby 

573. g ran t s  t o  the United S t e t e s  a s  aga ins t  t he  cornpa%, t h e ' r l g h t  

23 



! 574. t o  s t o r e  i n  t h e  ?.merican h l l s  B e s ~ r v o i r  l o r  u s e  f o r  
: @ . ,i 275. i r r i s t i o n  n . z , i  donesh ic  pcrFoses  and f o r  t h e  power u s e  
84 
s.. 
;.$ 57s .  s e t  i o r t h  i n  Par?.,-rz~h 11 end  f o r  t h e  develc$ment of  a n  
. , .a 

'9 
i 577. m o u n t  of power not exceed ing  1 0 , 0 0 0  k i l o w a t t s ,  ha l f -hour  

i 5 7 t .  pe;*.k, R E  a z f i i i ~ d  i n  ?ar?.grn:~h 1.9, a l l  of t h e  s t o r a b l e  Y' 

i 579. water  a t  American F a l l s  n o t  s p e c i f i c a l l y  r e se rved  t o  t h e  

i 
I 530. corjpny o r  g ran ted  t o  t h e  company a s  a g a i n s t  t h e  U n i t e d  

581. Stn toc .  Pihe cornpaw reserves and r s  ~ p l n a t  t h e  U n i t e d  

5 S t ~ t e s  s h a i l  have t h e  ri&t t o  u s e  f o r  power purposes  a t  

5g3. ?.suric?n Fni.ls w?.ter r e i e a s c L  c r  wasted between November 

534. 1 s t  and March X l s t ,  i n c l u s i v e ,  i n  excess  of  the  m o u n t  

585. h e r e i n  spec l r ' i ed  t.3 3 e  xllo+:ed t o  t h e  Uni ted S t a t e s  f o r  

560. p u e r  UllUer :,!IP i0:egoln;; ~ I . ~ Y ~ S ~ O L ~ S  OE th i s  c o n t r a c t .  

587. Thc cTia.i :E~diii :y O i  %:o.ter f o r  was te  s h a l l  be determined 

58&. by t h e  U. 5 .  B e c l a n a t i o n  S e r v i c e  by a s s a v i n g  a y e a r  be- 

52?!. ,:innin; October  1st of 300.C00 a c r e - f e e t  l e s s  s t o r a b l e  run- 

5'30. off  th;.n t h e  lowest y e n r  o i  r e c o r d  at t h e  t ime o i  such 

5 1. deterrr: ination,  an& auzh w a t e r  a s  under  t h i s  a s s m p t i o n  

5 .  i s  not necessa ry  t o  p r o v i d e  300.000 a c r e - f e e t  f o r  t h e  COD- 

? ?an:, and t" f i l l  e : i i s t ing  s t o r a g e  c a p e c i t y  will b e  consid-  

59.1. e r e d  a v ~ i l . n b l e  for wngting. i j n t i l  s o m  lorue? y e a r  1s 0b- 

5 .  served t.he lowes t  ye,?.T of r e c o r i  s h a l l  b e  deemed t o  have 

596. a s t o r n b l e  run-off of 1 .530.000 a c r e - f e e t ,  i n c l u d i n g  t h e  

7  300,000 acre-fee:  r e s e r v e d  t o  t h e  company. The Uni ted  

510. Sta. tos a g r e e s  th%t s u c h  w a t e r  as !nay b e  a v a i l a b l e  f o r  

539.  waste d u r i n g  t h e  w i n t e r  shall b e  r e l e a s e d  as nea.rly uni-  

600. fornl:. as n:ty b e  p r a c t i c a b l e ,  o r  i n  such  o t h e r  nanner as 



601. t o  secure i t s  reasonable a v a i l z b i l i t y  f o r  l e n e f i c i a l u s e  fo r  

6 .  ~ o w e r  8.ev~lo;5c:lt. Za-in;; t h e  dcve lopen t  perio(L.th3 cos- 

602. s:mll have t>e ri;!lt t o  u s e  f o r  power puqoses ,  U n t i l  

SO:'. $ena;?de;i 5; tbLe United S t a t e s ,  t he  water granted t o  t h e  

6 a n a i k ' a l e  f o r  use &: t he  LV-ited S t l t e s  f o r  70TdeT pur joses ,  

607. on i t s  i lcnan~.  

25. ?.elease of Liens.  --- 
60::. The coopa?;y s h l l  sec;xre from t!;e t r l s t ,ee ,  o r  o ther  per- 

603. son ci. 1:~rssons :-*-ri; ?ov,e:- t o  re iense ,  =.& shall d e l i v e r  t o  

5lO. t he  I b i t e e  S tc tes  e va l id  r e l e s s e  of a l l  t!~e property pnd 

611. ri.::"bts d c s c ~ i 3 e b  i n  2a.i.e. 9 (2) t o  9 (e )  inc lus ive ,  and ?or% 

61.1. i- Il-on t:1e l i e n  cf  an:. aui.L,;a,o. clecd of tn~st  o r  o t h c r  in- 

615. clur:lirance c:::%t+;s'. or grant  e2 by t!be conpany or  i t s  publ ic  

514. u t i l i t y  przdecea-,ors and a re lease  of a l l  t a x  l i e n s .  

26. Abst rac t .  

515. I n  consideration o l  t h e  p e n i s e s .  t h e  cosrpany f u r t h e r  

515. EErees u:on rece ip t  of n o t i c e  tlmt t h i s  contract  bas been 

515. sii;n%d by the Secretar:,r of t he  I n t e r i o r ,  t o  furn ish  ~ r o m p t b '  

" - ,. ,.~ . ;... . ;t i t s  nwm e q e n s e ,  a b s t r a c t  cf t i t l e  urhich s i ~ l l  l a t e r  be 

Cl?. &::ter.clzr? t o  i n c l ~ 3 . i ~  o ~ y  ir.stimcnt. subacq~~en t ly  ;-ecordnd i n  

6.z. c9nnect;nn >AsrewLth, a c d  e l s c  t he  record. of conveyance made 

1 y~rsurrrlt  t o  t h i s  a g r s m e n t  provided t lmt i f  t h e  company f a i l s  

622. o r  r"fur.e:, t o  furi:isil proCer $ostract of t i t l e  within s i x t : ~  (50) 

523. days a f t e r  not ice  t!mt t h i s  agreement has been signed, O r  if 

624. rr i thin such period w r i t t e n  request  be  d e  by t h e  corn-. 

6 .  scch abs t rac t  ma;. be procured b;r t h e  United S t a t e s  at the  

6252. exsense of t!le company a& t h e  cos t  thereof 
15 



i 9 27. Paamcnls by t he  -United S t a t e s .  
-.c I!! - 

:? 627. IA  consi .5crat ion tC?.eieienf t h e  Enited S t a t e s  q r e e s  t'5s.t .: . 
;As 

626. i t  w i l l  ~;urcl;-ae s a i d  ylopert;. on ti le- t e r g s  he r e in  e:cpressed, 

I 
i ~ ~ ( 1 ,  an& cpo;l tho signing of t h e  iislml Govsrment vouc:iers t he r e -  
! 
j, 63C.  f o r  ;.A. tlleir f u r t h e r  ap$ro la l  'c7 t l le p-oper Government of- 
I 

I 
1 631. f i c i o l s ,  it u i l l ,  a s  iX11 ?a:ment f o r  t he  proper ty ,  nnd 

1 
I 6 3 .  r i g i l t s  h e r e i n  =reed t o  be conve;rerl t o  t h e  United S t a t e s ,  

SS3. and. f o r  a11 CW,,r.-~es f o r  en ta r  npnn t ho  above de sc r i be6  p r o p  

b . e r t y ,  and t h e  c o n s t m c t i o n ,  ope2at10n a?& malnteimnca of 

63.5. Reclangtion no:!rs ur.?ter s a i d  a c t ,  a n i  f o r  811 cla ims  bji t h e  

t 
1 636. co!?l>aru f o r  sarve;.s, e : : ? a i l~~ t i ons ,  ap ic ions  of oz:>ert s ,  and 

: f 633.  co;is*ax.a.ti,~n of t h i s  c o n t r a c t ,  i n  a d d i t i o ~ .  t o  t:le s t o r age  :.* @ ::...: .<.: 
8 :  . ..:1 :. 
:i.:.l 9 .  cn?~.ci t :~ r i g h t s  >e r e in  ~ m n t c d  t o  t?.e c o n p s v ,  cause  t o  be 4 

5.19. paid t h e  sus o i  one n i l l i o n  ($1,000,0~3,?) 3 o l l a r s  i n  in- i 
6A1. sthetlts as h e r e i n c f t e r  provided b?r United St#-tes YX'easuE 

. \ra..ral;:, or ;iscnl ~ f f  icel,l check, w:lict s h a l l  Secome 

.. , - cue ane. :,ayeblr in fcu?  qm.1 annva1 i ~ s t n l n e c t s ,  t:le f i r s t  

. o: ::I-.ic:i v ,~ l l  br sxe ,:w?.ble a f t e r  t h e  lurnis:li?.:: of ~ : l e  

5.15. a h s t r r r t .  znli o:.'icr nv i ience  ci t i t l e  ile:ein ~;-nvided and 

64.6. conzur rcn t ly  ?;it:= de l ive ry  of t k e  Z.ee&s t o  t h e  propert:. ires- 

647. s c r i j e d  i2  Per2gl--,p::: 9 ( a ) ,  an:? one instalment  on t!~e sane W 

4 .  of each :rear t h e r e a f t e r  u n t i l  t h e  f u l l  e o o ~ n t  h e r e i n  spec- 

/ 649. i i i eo l  ks been pa id ,  Provicled thrrt concu r r en t l y  wi th  receiv- 

3 I 650. in: s a i d  secon?~ i n s t a h e n t  t h e  company shall d e l i v e r  t o  the 

651. Unit& S t a t e s  a deed  conveying t o  t h e  W t e d  S t a t e s  a l l  
.- 

26 



55& the_c-mnnvls right,  t i t l e  and i n t e r e s t  t o  the Test  6 ide  
~ 

5 and 1slar.d plm.ts;.other . .. than water r i g h t s  except ae  he re in  

654. o t t ~ e n i s e  orovided &?d land described i n  Parsfiraph 9 (b) 

655. and re lease  from tax l i e n s  and o ther  l l e n s  agreerl t o  be 

636. released i n  Paragraph 25 and concurrently with the  r ece ip t  

i 657. of the th i rd  instalment, the company s h a l l  de l iver  t o  t he  

6x3. U:?ited State- tho deed and a s s i p a n t  of the  ropert ties des- 

i 554. cribed in  Ps.ragraph '2 ( c ) ,  and concurrently with the  r ece ip t  
$.& k!;;:: 660. of the fourth instalment  s h a l l  d e l i v e r  thi; deeds and a s s i p -  ~$3 

7 661. ments of the remainder of  t he  proper ty  and r i & t s  here in  

i 662. agreed to be conveyed. Provided tha t  tho compaxy m y  re t a in  
1 
I 665, the possession and use of iill the properly hsroin a p e c d  t o  

i .::..,. 
664. t o  be convayed o r  n s s i ~ n e d  u n t i l  the f i r s t  annual i n s t a l m a t  

k2:?!: 

..:;*:i 

""1 
665.  has been pa id ,  tut tha t  upon the p a p e n t  of the f i r s t  annual 

i 666.  instnlmant the United S t a t e r  may take possession of the land  

1 667. needed f o r  the proposed dam and r e se rvo i r  as  described i n  

,,.? 

;.?:> . 668. Paragraph 9 ( a ) ,  m d  u?on payment of t he  second annual in- 
$ 4 3  4 

665. stalment mwy take possession of the \'lest Side power p lant  and 

1 670. Islnud F l o u t  and be e n t i t l ~ d  t o  use no  much water iurder tlte 

6'1. e x i s t i n g  a p p r o p r i n t i o n o  now owned by the Cnmpnny and used in  

672. connection with sa id  p l a n t s ,  a s  my 3e necessary fo r  the oper- 

673. a t i o n  a f  s a id  > l a n t s  t o  t h e i r  respec t ive  mpac i ty ,  provided, 

676. however, t h a t  the r i&t  of t he  United S t a t o ~  t a  the use of 

I 675. such water s h s l l  t e r n i n a t e  absolu te ly  upon the  t r ans fe r  of 

ij 

i 676.. t he  voter  r i g h t s  t o  5e conveyed by the  Coopany under Para- 

677. graph D ( d )  hereof,  o r  upbn the ves t ing  of the water r ighta 
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578. mentioned i n  P?re&raph 31 he reof  umon the fellure of  t h c  
- 

579. Uni ted  S t s t e s  t o  make c e r t a i n  p a p e n t s ,  a n d  p rov ided  f u r  -- 

680. t k e r ,  t h z i  t h e  q a t e r  u s e d  by t h e  E n i t e d  S t e t e s  at s a i d  

6 ~ 1 .  =hal l  n o t  he dedlicted from t h e  v c ~ s n t  of  w a t e r  rrhich 

632. t h e  Conpan; i s  e p t i t i e d  t o  r e c e i v e  a f t e r  t i le r i g h t s  of t h e  

6635. Conpcny become r e s t r i c t e d  t o  t h e  m o u n t s  s p e c i f i e d  I n  Para- 

Gii4. graphs 10 and 1 9  h e r e o f ,  and n e i t h e r  t h e  ccnsent  of t h e  

685. C a q c n y  t o  t h e  u s e  of such  a a t e r  nor  t h e  u s e  of  such . r a t e r  

6CB. by tlie United C t n t c o ,  o h a l l  ogora te  t o  v a s t  ang t i t l e  or 

687. p c r r e n e n t  r i g h t  t o  t h e  u s e  of  such a s t e r  i c  t h e  U n i t e d  S t a t e s ,  

628. snd  t h e  United S t a t e s  may take p o s s e s s i o n  of  all o f  t h e  chan- 

689. n e l  v e s t  of and i n c l u d i n g  t1.e I s l e n d  ~ l a n t  ?.nd hee6race .  and 

6%. pvopert:. d o z c r ~ o e d  l a  9 ( b ) ,  but i t  is unders tood  and  agreed  

691. t h a t  t,he ccr:qa;:i may r e t e i n  t h e  p a s s e s s i o n  pad u s e  of a l l .  of t h e  

f,92. o t h e r  pruptrty and r i g h t s  h e r e i n  &!reed t o  b e  conveyed o r  as- 

693. s i s a e d  t o  t h e  Uni ted S t a t e s  u n t i l  t h e  c o e l e t i o n  o f  t h e  pay- 

. nients h e r e i n  2 r o v i d e d  f o r .  The Uni ted  S t a t e s  may pajr any 

69.5. i n s t z l s e n t s  be fo re  due and. t!>ereupon s h a l l  be e n t i t l e d  to 

556. tniie t tLe  p r o > e r t g  and r e c e i v e  t h e  deeds p rov ided  t o  be taken 

697. o r  d e l h e r e d  q o n  t h e  pa:nent  if such i n s t a l n e n t .  I t  i s  

6S8. e.xpressly iirderstrrod. t h a t  tine f i r s t  i n s t a l m e n t  t o  be p a i d  

609. bg tha  1Jnl tea  S t a t e s  iiri-ruinlar iiicluclss t ho  claim of thc 00- 

700. p ~ n y  f o r  r e 1 z . x r s e n e n t  f o r  a l l  expenses  of whatsoever k ind  

701. which i t  h e s  i ccur re r?  i n  connec t ion  wi th  t h e  cansumat ion  of 

702. t h i s  c o n t r a c t ,  i n c l u d i n g  su rveys ,  i n v e s t i g a t i o n s ,  e x a c i c a t i o n s .  

703. and op in ions  o f  e x p e r t s ,  a34 f o r  o b t a i n i x g  d a t a  a n d  i n f o r n r  
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704. a t i o n  upon which t o  b a s e  t h i s  agreement. 

-- ~ h t i ~ ~ * - b y - C o r n D a n g - u n ~ ~ ~  - - 

StorsRe Capac i ty  i s  Provi6ad.  

705. ~s  a g a i n s t  t h e  U n i t e d  S t a t e s  t h e  company shall be 

706. entitled to sontinus the use of t he  water  a t  American F a l l s  

707.  covered bg t h e  compacy's p r e s e n t  a p p r o p r i a t i o n s  and f i l i n g s  

708. ( e a c s p t  such as the  U n i t e d  S t a t e s  may become e n t i t l e d  t o  

709. use  t o  o p e r s t e  t h e  I s l a n d  and West Side  F l a n t s  under  t h i a  

710. agreement) u n t i l  such t ime  a s  the  45,000 a c r e - f e e t  of p r i -  

711. mary 910rage cllUhcity h e r o i n  grcntad t o  tins coinpay shn1. l  

712. have been f i r s t  f o r  t h e  Company and u n t i l  t h a t  time 

712. ths  company s h a l l  be e n t i t l e d  t o  r i g h t  of wcy o v e r  t h e  l a n d s  

714. and r i g h t s  conveyed t o  t h e  Uni ted  S t a t e s  by t h e  ccmpany and  

715. l o c a t e d  i n  t h e  b e i  of t h e  r i v e r  f o r  t h e  p u q o s e  of and $0 

716. the  e x t e n t  n e c e s s a r y  i o r  s c c h  c o n t i n u e d  u s e  b y  t h e  company 

717. of s a i d  f i l i n g s  an* a ? p r o p r i r t i o n s  i n  ao f 2 r  as such  r i g h t  of 

713. way can be used  by p r e s e n t  s t r u c t u r e s  and e x t e n s i o n s  wi thou t  

719. i n c r e a s i n g  t h e  hazard of f l o o d i n g  t h e  c a n s t m c t f o n  work of 

720. the  Uni ted  S t a t e s .  Noth ing  i n  t h i s  c o n t r a c t  a h a l l  b e  C O W  

721. s r r l e d  a s  g i v i n g  t h e  company a  r i g h t  t o  demand r1i;ht of nay 

722. o r  fiowage easement a c r o s s  any l a n d  u w a t s r e d  f o r  cans t ruc -  

-" 1 ~ 3 .  i l o n  p u r p o s e s  b y  toe  United S t a t e s  e x c e p t  t o  t h e  e x t e n t  nec- 

724. so-cry t o  pas* the n a t u r a l  flow Of t h e  r i v e r .  

29. D i s t r i b u t i o n  System in .mer ican F a l l a .  

725. The company shell n o t  b y  a n y t h i n g  h e r e i n  c o n t a i n e d  be 

726. deemed t o  have t r a n s f e r r e d  any o f  I ts  p o i e s ,  l i n e s ,  or 

727. o t h e r  p r o p e r t y  n o t  d e s c r i b e d  i n  'Paragraph 9 l o c a t e d  i n  
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I 
728. the  p r e s e n t  town of p+varicun F d l s  o r  connec t ing  tho d i b  

i - 

cq 722). t r i b u t i o n  system i n  s a i d  tosn  w i t h  i t s  g e n e r a t i n g  p l u l t s .  

'4 
<I 750. or t o  have r e l e a s e d  the  i j o i t e d  S t a t e s  from any damages t o  

i 
731. s a i d  p o l e s .  l i n e s ,  d i s t r i b u t i n g  system o r  m c h  o t h e r  prop-  

I 
732. e r t y  on account of the  r e l o c a t i o n  of  s a i d  town made nec- 

733. e s s a r y  by t he  c o n s t n r c t i o n  and o p e r a t i o n  of t h e  ~ r o p o s e d  

734. r e s e r v o i r .  

1C. g s e r v n t i o z  i n  Deed of  Reserved fii- 

735. It i s  ti.e i n t n n t  nf t h i n  agreement  t h a t  all power 

736. r igh t .  a t  .kmericen F a l l s  excep t  t h o s s  g r a n t e d  t o  t h e  U n l t e d  

737. S t a t e s  h e r e i n  s h a l l  b e  r e s e r v e d  t o  t h e  c o ~ p m y  a n 3  t h a t  the  

738. deeds imd con- ieyucea  b y  t h e  company t a  the  U n i t e d  S t a t e s  

735. nay conta i l :  a  r e s e r v a t l o n  i n  f a v o r  of t h e  c o q m y  Of tbe  

740. r i g h t s  r e s e r v e 6  t o  i t  under  the  p r o v i s i o n s  of t h i s  agreemant. 

31. T a i l u r e  o f  hn? ropr ia t Ion .  

741. There  the  paymenta of t h i s  c o n t r a c t  ex tend  beyond t h e  

742. c u r r e n t  f l s c j i  y e a r  i t  i s  unders tood  t h a t  t h e  c o n t r a c t  i a  

743. made c o z t i n g e n t  upon Congress mnlcing t h e  necessa ry  q p - 0 -  

744. p r l n t l o n s  l o r  e x p e n d l t u r r n  Ll~ei-e-&I artor such curront 

?45. year  h a s  expired.  I n  c a s e  such a p p r o p r i a t i a n  a s  mw b e  

" A  ' b .  n e c e s s a r y  t o  c e r r y  ou t  t h i s  c o n t r a c t  i s  not  made t h e  cork 

747. p9r.y hereby r e l s a s e s  t h e  Uni ted  S t a t e s  from a l l  l i a b i l i t y  

748. due t o  t h e  f a i l u r e  of Cangress  t o  make such a p p r o p r i a t i o n .  

749. Pny i u s t a l m e n t  o r  p o r t i o n  t h e r e o f  n o t  p a i d  when due 

750. s h a l l  t h e r e a f t e r  b e a r  i n t e r e s t  a t  t h e  r a t e  of 6$ p e r  annm 

751. payab le  a n n u a l l y  and  ahou ld  any i n s t a l m e n t  remain due and 
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$3 752. m ~ a i c  fop a period of fixteen :!e~rs t he  Company s h a l l  

? -- 
2 .  hcve tile r l h t  t waive aq,3 surrender t o  t he  United Stat,es 

n r .  
,,&. :::~ch due and un?aid in s t a l l~nen t s .  The e f f e c t  of such waiver 

7 5 5 .  or surre:.>ier ohcl l  bc t o  -;o.lify psrazraph 2L hereof t o  t h e  

7:6. follo:.ri~:g extent :  

757. If only :,hs f i ~ s t  ins ta lhoent  s h a l l  have Seen paid the  

75E. ;rant t o  t h e  ilnitad S t a t s s  as  tihercin provided t o  s t o r e  

759. i n  h e r i i a n  P s l l s  reservoir a l l  t he  s t o r a b l ~  n2.ter not 

,16u. resarved t o  tne  CoqKiy or grar j le r i  Lo it a s  a g a i n s t  the 

761. :hiked S t a t e s  s h e l l  b.2 l i n i t e d  t o  such s t o r a k l e  -??ater over 

762. 27'iCl ~ecor ld - l ee t ;  i f  02l-f t he  f i r s t  txro ins?,al?~;ients s h a l l  

7C.3. h.?-ic beer, paid,  5;:-i; ::rz?.t s h a l l  be  l k , i t e d  t o  tho Stor-  

7 .  ab l e  \-:2iar not  reservzd t o  Czc~pany o r  prnntecl t o  it a s  
m: ::*!:! 
,.a> 70j. a:,:aj.nst 5i:e :'i:itcrl S t a t e s  ovor 2200 second-fcet; and i f  

7 .  t he  f i r s t  tL-ee pt;-aents s h a i l  !hsve been made, then over 

1 7ii7, an3 above 1730 seco:-:a f e e t ,  such adci i t ional  axounts of 

7tC. i.ratc? as l i s t c d  iib3vz t o  '5e rr.tained by Cornpamy i n  l i e u  

7 of cash vf.;li.c!l it vroul-l o t h e n d s e  Luz e n t i t i e d  to .  The 

770. i> rn l ; i s ions  of tilis >aragr;ph s h a i l  riot i spa i i -  the r i ~ h t .  

771. t j . t l ;  o r i n t e r a s t  c f  the 'Inite8. S t a t e s  i n  &';Y property 

mn.7 , . the;.et2frrre ~oi:-icye?. t o  it by t he  Conpafiy o r  o therv ise  

. af  Lsct t:his acrce:,!er.t us- the r i - l ; t ~  harewder. S!%ould 

7 1 .  such waiver a?.d surr?n;ier of ;?npaid i n s t a l h e n t s  be made 

775. a s  he re in  provided and s!~ould tile United S t 2 t e s  f a i l  to 

776. cons t ruc t  a rac- rvoi r  of s i l f f i c i en t  c a p a c i w  t a  provide 

777. t he  s t o r a z e  capaci ty  herein azreed, granted o r  agreed  to 
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77g .  be furni;!~ed t n  ihe rn!:ly.nny the lJnit,ed S t a t e s  sb.;ll no t  

7'79. be l i a ' s i e in  :'mayes for  Zall~ure co proi.liie sucn stCPaaaT'e - 
TCG. capacit:~. 

32. ~olaa'j~n;i 's Bs~w:dy f 0s Fai lure  to i i ecee iy~  E5Jo~a&e_. 

'7P.l. I t  i s  t i e  understncdi.3~ end i n t e n t  of t h e  pa r t i e s .  

7E2. t h e t  t h c  ct,or?s? capacit-1 r i ~ h t s  he re in  %ranted t o  the  

7 .  coiibau?y sh2 l l  53 vested r i z h t s  i n  it b u t  t h a t  i f  by chanxe 

7i:?,. of T h ~ r ,  a c o w t  or  corn iss iaa  decision or  i n  nny o the r  my 

7C5. t3,1an l;:~ e r r o r s  or  i%ccuracies i n  d e l i v e ~  or  r e l e a s e  

7f6. of water from the rcse;.voir tile compaay s h 2 l l  be r s f u s r d  o r  

7E7. denied the  r i - h t  t o  .and usc of az id  capacik; or  any thereof.  

7 1 .  the Cnmpcn:: s h a l l  be e n t i t l e d  t o  recover the da!~laqes vr:liCh 

7C:. it mzy suffer ,  and t o  silch other r e l i e f  as a c o u r t  of 

?00. cor,Fet.?nt jur5sdict ion :a:' a6jud;e t h e  Company e n t i t l e 6  t o  

791. under t:lc :erris of t h i s  xree;ncnt and t h e  sil;.lst!.on of the 

792. parti .us, 5ilt i n  czse  of an33 e r ro r s  o r  inaccurac ies  i n  the 

753. deli7zer:r or. r e l e i s e  of ~ e t e r  the cccpany s h a l l  have a ~ d  

7 be l i~>i:zd to t h e  sLqe ri3ht.s id r e i r e s 3  a s  pro7i&ed for  

795. tilc Z?-r.1:$Llvtr I;ol:;;-;.nit.- or.d 2io-tricts in the contrzcts, 

7 ~3.2 ff.r.r:! of rr.lic:! i s  cttaci:e.l hcre to  and ra.rl.:e& h \ i ' o i t  "st'. 

75'7. b~i;~: :ce~ tl!c 3 j i t 3 d  Stat,?s a1:3 Kne 1r r i ;n t iuc  Conpzanies 3rd 

7%. 2 i r ; t r i c t s  cocnorntinf. :!.<..th thc L'nit;sd S-Lates i n  the con- 

7q$.  s t r u c t i o n  of t!le . ;eservoir .  

33. Li2r.s and i.~cwnbra?Ces. 

200. Lier.s or  i n c u ~ ~ b r a n c e s  ex i s t i ng  aga ins t  said prs:nises 

e01. ailc! o r  w:iich the  co!;c,>any azrees  t o  socure tile relcasc, my 
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; @ 802. at the option of the United Sta tes  be removed a t  the time 
?" - 803. of conve:ra:lce by reserving the mount necessary from t h e  

1 804. purchase p r i c e  and discharging the same with the  money so 

I 
005. reserved, but thin p r o v i s i o n  ohall  n o t  bo c o n o t r u e d  t o  au- 

1 8C6, thor ize  the incurring of any l i e n  o r  incumbrhnce a s  aga ins t  

807. t h i s  c,reemens, nor a s  an assumption of the same by t h e  

808. U ~ i t e d  Sta tes .  

34. effective %:-,en S i p e d  3y the Secrelary. 

80:. 'Ibis ngr2ement s h a l l  become e f f ec t ive  t o  bind t h e  

81C. United S ta t e s  to rurchese sa id  premises 1mneN a t e l y  upon i ts  

I 
! 811. approval o r  s i ~ ~ t u r e  by the Secretary of t he  I n t e r i o r ,  

! 
812. providad, harruver, t l i o t  i t  sha l l  be of  no  f u r t h e r  force 

815. or e f f ec t  unless i-imed by the Secretary of t he  I n t e r i o r ,  

$.:.-. .L . i  

814. vi t i l in  n ine ty  days ~ f t e r  i t s  execution by the Company and 

615. au thor iza t ion ,  r a i i f i c a t i o n  o r  approval by tho board of di- i 
1 616. r ec to r s  of the coqany  vhich sha l l  ?s evidenced by a cer- 

817. t i f i e d  copy of the raso lu t ion  f i l e d  with t h e  M r e c t o r  of 
.F.. : > > % ,  

i.!q$ y.. 1, 818. the ?.eclamation Service. 
3it ;  

35. Biinding on Successors and Assigns. 

1 819. E ~ i s  ameement s h a l l  Inure t o  t h e  benc f l t  of and be 

820. binding upon t!ic successors  and a s s i m s  of t h e  company, and 

$!?{ 1 82:. a l so  upon the successor8 and assigns of the United States .  
..i4i 
::.,;!$ ::. ... 36. No Waiver of R i ~ h t e  of Tederal Povler Commission o r  State .  
&'-. 

822. The ezecu t im  of t h i s  cont rac t  s h a l l  not  be construed 

- . 823. as waiving an;, au tho r i ty ,  j u r i sd i c t ion  o r  control  which the 
1 

824. r'ederal Fowor Commission may heve over the cowany o r  i t s  
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825. assik@S a t  hmeric%U F a l l s  o r  e lses ihere ,  and t he  a p p r o v a l  

e p r e s e n t i n g  t h e  S t a t e  

827. of  I w h o  s h a l l  n o t  be cons t rued  as waiving o r  a b r i d g i n g  
i 
I 
1 820. any lawful j u r i o d i c t i o n ,  a u t h o r i t y ,  o r  c o n t r o l  which ouch  
t 
;: 

829. o f f i c e r  o r  t h e  S t e t e  of  Idaho may have over t h e  w a t e r s  of \ 
830. the  s t a t e  01. t h e  i s c u i n g  of p a m i t s ,  c e r t i f i c a t e s  o r  li- 1 
831. censes t h e r e t o .  

i 37. Cooperc.ticn with r e f e r e n c e  t o  i l a t e r  i l i ~ b t s ,  

532. In  complying with t h e  1 ~ n s  of  1-0 r e l a t l n g  t o  p a r  

833. f e c t i n g  water  f i l ' ngs  made by e i t h e r  p a r t y  a t  h n r i c a n  F a l l s  

034. both p n r t i e s  s h a l l  coopera te  so t h a t  t o  t h e  o x t e n t  p e r m i t t ~ d  

t 
I 835. by s t a t u t e  2nd the  a & . i n i e t r a t i v e  o f f i c e r s  having .)Q-isdiction,  

836. t he  con :? t ruc t ion  of r o r k s  and u s e  'uy e i t h e r  p a r t y  s h a l l  ap- 

837. p l y  t o  proof  o r  t h e  p e r m i t  of  t h e  e a r l i e s t  p r i o r i t y  of t h e  

7 830. c l s s s  on Fiiich sirch p r o o f  can be lude.  I n  t h e  even t  t h e  

1 539. compny d e s i r e s  t o  t r a n s f e r  and c!lnngs t h e  p o i n t s  of 
t 

840. d i v e r s i o n  nnJ. u s e ,  o r  any of  tkeia, of any of i t s  appropr ia -  

841. t i o n s ,  r i g h t s  o r  p e r m i t s  now h e l d  b?: it i n  connec t ion  with 

84:. t h e  i s l x n i  nn3 Test  S i 3 r  Toner Plants, t ho  Compaxy e.s a ~ & i n s t  

1 
847. t!:~ Vzi t ed  S t a t e s  s ! u l l  have tine r i g l i t  a t  any t ime a f t e r  t h e  

$44. :igkt 3f t!:e Us i t ad  S t a t e s  t o  u s e  t h ?  Company's v a t e r  i n  con- 

845. n e c t l o n  n i t h  s a i d  Is lend.  and T e s t  S ide  P lan t s '  t e r m i n a t e s  a a  

846, prov ided  i n  F o r s ~ a ~ h  27 h e r o o f ,  t o  t r a n s f e r  and change such  

! 647. p c i n t s  of d i v e r s i o n  anJ. use froln t h e  I s l a n d  and Z e s t  S l d e  
1 

d i 848. P l a n t s  t o  t h e  &st S ide  F l a n t ,  o r  any  o t h e r  p l a n t  o r  p l a n t s  
i 

849. cons t ruc ted  by t h e  Company a t  American Falls, s u b j e c t  t o  the 
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I 

! 650. provi.sicn-, a d  l imi tc t ious  o f  t h in  contract  i n  i s spec t  t o  
:-9 

S51. t:le tima of use and amou~t  of wator t o  which :he Coapary'nag 

852. be en t i t l ed ;  ',!I@ Vn'nitcd S t a t e s  shall cooperate w i th  t h e  

1 
I E!53. c ~ n l ; ~ ~ r  i n  making N C ~  t r a n ~ f e i .  and c h a r ~ e :  and i n  t h e  event 
! 

8%. t he  Unite6 Sta tes  6 e s i r e ~  t o  t r ans fe r  and c b x e  t h e  po in t s  

655.  of Ci -~ers ion  anC a s s  of t he  v~:iter r i g h t s  o r  an:' >art thereof 

856 .  conve;,ei t o  tlxe 'jnite6 S tn t c s  by t h e  Conpay and $0 which i t  

857, m a y  be en t i t l ed  under t h e  t e n s  of t h i s  contract  from t h e  

650.  ;.;i-caent p i n t s  of  d ivc r s i an  and use t o  any plont  o r  p l a n t s  

899. oumd by the  5nited S ta t e s  at  S a l l s ,  t he  United 

360. Staten shrill have a s  a@inst t h e  Co::],eny the  r i z h t  t o  d e  

, 
I 6 .  snrh t,?z.r.sf.r nnd c k n g c  i? such poin ts  of d i - ~ e r s i o n  aud 
J 

$1. ;A?,; 25.2. u s e  s,-.b.jcct t o  the ;?'iivisions an6 l in l i to t ions  C f  t h i s  Coil- a1q .:?#:. @ 

";i 
8%. track i n  respect t o  t!le t i n e  of u s e  and om0Unt o i  va to r  t o  

361. which i t  nq, bc e n t i t l e d ,  .nd t h e  $orar.m~~ s h l l  cooperate 
! 

i 5 .  with t h e  ?bited S ta t e s  i n  securing such t r a n s f e r  and change. 

38. Age::cy Clause. 

056. Tile c c n t n c t o r  expressly w a r r a n t o  that he has ~ p l o y d  

867. n3 third person t o  s? l i c i t ,  o r  obtz in  t h i s  cn r t r ac t  i n  h i s  

RG?.. hi.Iia.lf, or t,r. c n i ~ s o  nr prom1r.e t he  rime t o  be obtained upon 

i 069. cOn;,.ensation i n  a?y ?!a:, contingent ,  i n  whole o r  i n  pa r t  upon 

ZSJ, 
$ ! !  87C. silch proc~wement : and tha t  he has not ?aid, o r  oromised O r  
::- ,.% .a:$ q 

871. a g e d  t o  p q ~ ,  t o  an? tkir? .  person, i n  considerat ion of such 

872. p r o c u r a e n t ,  o r  i n  ccmpenGtion fo r  serv ices  i n  connection 

873. t h e r m ~ i t h .  any bro!rern~;e, c o m i s s i o n ,  o r  percentage upon t h e  

@ 874. aTount receivable by h i m  hereunder: and tbt he hes not ,  i n  
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a7E. e s t  h a t  ir4 ths co:-.tract l x i c e  d e a n d e d  by him, inc luded  
! 

: 876.  m y  sum by reason  of any such brokerage,  c o ~ i i s s i c n ,  o r  
-4 . .  . . 

877. ~ ~ ~ a i n i : n i : t l ~ t " t ~ f f l  .nmi3q3a3'a- < a  
:<: 4 
? 8 7 i .  a r e  f r e e  from o b l i g a t i o i l  t o  m y  o t h e r  pe r son  f o r  s e r v i c e s  

I 
i e72, r e n t e r e 8 ,  o r  sx~pposed t o  : ~ v e  been rendered ,  i n  t h e  FTC- 

j 
i 830. c u r s e n t  of this c o n t r a c t .  He ~ Z l r t h e r  a g r e e s  t.kt zny 

i 
88:. brsach of t h i s  warrant  s?sil c o n s t i t u t e  &equate  canoe 

aE2. f o r  t h e  a n n ~ l n e n t  of tills c o n t r a c t  by t h e  United S t a t a s .  

i 883. an2 ti-0.t tile = i t e d  S t a t e s  may r e t a i n  t o  i t s  own u s e  f r u n  

.c.: ... : - r q  8':.4. any suns due o: t o  become iv.e the reunder  an m o u n t  e q > n l  
:? $3 
+Gq 

aS5. t o  a%- bro!;er'%e, co%.ission, o r  ~ e r c e n t ~ . & e  eo ?a id ,  o r  

I 
I 

366. %reed t o  'ce ?:id: (Pro.riSed, however, i t  il; xqders tood 

1 sic(. t:.at t h i s  cave%-.l~t d.ocs not  zpnl:; t o  t i le  sell in^ of '.ocds 
j 
d 285. tlu-~u;.:? n born. fi5.e c o n z e r c i a l  r e ~ r e s e n t a t i v e  em?lo:red by 

:!!% .:: ..., rn 
i!%>:.:, - ... .;.L 

!199. t!le c o n t r a c t o r  i n  t h e  r e y l e r  COL-se of his 'ousiness i n  d e d -  
raia( 

i ~';CI. i.q w i t h  custoineru o t h e r  t:m tile Guverlment a c d  1 ~ ~ 1 0 ~ s  

I 891. c o q e n s n t i o n  i s  r,aicl, i n  w:lole o r  i n  part,, ty c o m i s s i o n s  

,,: i E32. on s a l e s  mnde, nor  t o  t h e  sell in(:  of goods t h r o w h  es tab-  
r--: .:::s? 
:,.:< .. <Aii;$ *.::- e95. lis!le6. cammercial o r  selli*; a g e n t ~  o r  agenc ieo  re,'rularlg 
ii:":i "'""1 

$9';. eii;azed i n  s e l l %  such {;oods.) 

i 
I S3. z i b e r  of Congress Clause .  

i 625. i!o ?:enber o f  c r  2 e l q a t e  t o  Congress,  o r  a e s i d e n t  
.i 

, ~ $3d 606. C o r m n i s l i o i ~ o c ,  nftcr :=is c l ? c t i ~ n  o r  o,ppointrnont ov e i t h e r  
?n%if, .‘:..._. ..... :.. ...,.... i:;:>$i O57. before  o r  a f t e r  h e  lmn qUal.ified ,ue? durilx h i s  carit i l luance 
"""1 

! 89E. i n  o f f i c e .  3x1 no o f f i c e r ,  &gent, o r  enplogne of t h e  Govern- 
! 
i 899. u e n t ,  shall  b e  a d m i t t e d  t o  any s h a r e  o r  p r t  of thin con- 
1 

9100. t r n c t  o r  n~rommcnt ,  o r  t o  nnig b e n e f i t  t o  mr iee  thereupon. 
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qm 'U%h-ver. :ler3in contained s h a l l  be conotrued t o  
'4 
&# 90;:. &;;ten& t o  e.ny i n c o q o r a t d  conpe.ny, v~hei-e such cont rac t  

7 3C3. o r  agreement i s  made f o r  t h e  genera l  benef i t  of such in- 

\ .  ! 9 .  cor i~ora t ion  07 compav, as provided i n  Section 116 o f  t h e  

905. Act of CoiKress approved i.:=ch 0. 1909 (35 S t a t . ,  L. 1109). 

I:: :!14::ZSS U : G 3 O n  t he  p a r t i e s  have here to  s isned t h e i r  

w , e c  t t e  day- an$. ycaz f i x s t  above w r i t t  sn. Said Co:opm? 

irct in in ~;wi.sucncc of a r e a o h t i o n  of i t o  ljoard of 3i- 

r ec to r s  18:;1y adc$,eL on October 15th.  1921. 

I 
( s e a l )  

XTTZST : 

(sg:?.) Clarence T B  
i -- 

secy. 
! 

3 (Sg9) Xbbert Work 
Secl-etar.; of t he  I n t e r i o r  


